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PREFACE
This practice aid is one of a series intended to assist practitioners in applying their knowledge of
organizational functions and technical disciplines in the course of providing consulting services. Although
these practice aids often deal with aspects of consulting services knowledge in the context of a consulting
engagement, they are also intended to be useful to practitioners who provide advice on the same subjects in
the form of consultation. Consulting services engagements and consultations are defined in the Statement on
Standards for Consulting Services (SSCS), Consulting Services: Definitions and Standards, issued by the
AICPA.
This series of technical consulting practice aids should be particularly helpful to practitioners who
use the expertise of others while remaining responsible for the work performed. It may also prove useful to
members in industry and government in providing advice and assistance to management.
Technical consulting practice aids do not purport to include everything a practitioner needs to know
or do to undertake a specific type of service. Furthermore, engagement circumstances differ and therefore the
practitioner's professional judgment may cause him or her to conclude that an approach described in a
particular practice aid is inappropriate.
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1.

INTRODUCTION
.01 Litigation and dispute resolution services are provided by a CPA using accounting and
consulting skills to assist a client in a matter that involves a pending or potential formal legal or
regulatory proceeding before a "trier of fact" (for example, a judge, jury, arbitrator, mediator, or
special master) in connection with the resolution of a dispute between two or more parties.1Litigation
services may be provided by a CPA acting as a consultant, usually to an attorney, or as an expert
witness.2 The services provided may include factfinding (such as assistance in the discovery and
analysis of data), damage calculations, document management, preparation of demonstrative
evidence, expert testimony, and other professional services. Litigation services also include services
to parties of interest in pending or potential bankruptcy proceedings (bankruptcy services),
reorganization, insolvency, and fraud investigations, among other services. Litigation services are
classified as transaction services subject to the Statement on Standards for Consulting Services
(SSCS), and are subject to the SSCS, as well as to the professional standards embodied in the AICPA
Code o f Professional Conduct.3

1 See the definition of litigation services in the Interpretation o f Statement on Standards for Attestation Engagements, "Attestation Standards:
Attestation Engagements Interpretations o f Section 100" (AICPA, Codification o f Statem ents on Standards fo r Attestation Engagements,
AT sec. 9100.48).
2 The Practice discipline o f litigation services includes actual and potential disputes that may or may not proceed to formal litigation. Throughout
this practice aid, the term litigation services includes litigation and dispute resolution services, unless otherwise indicated.
3 Statement on Standards for Consulting Services (SSCS) No. 1, effective January 1 , 1992, states that litigation services as part of the full definition
o f consulting services are subject to the following standards: professional competence, due professional care, planning and supervision, sufficient
relevant data, client interest, understanding with client, and communications with client. See SSCS, No. 1, Consulting Services: Definitions and
Standards (AICPA, Professional Standards, vol. 2, CS sec. 100) for further explanation.
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SCOPE OF THIS PRACTICE AID
.01 Cases involving bankruptcy, insolvency, and reorganization have accounted for a significant
segment of business conducted by CPAs for several years. The services of a CPA, including attest,
tax, and general consulting services, are critical in assisting attorneys, debtors, creditors, courts, and
owners throughout the bankruptcy process. This practice aid provides nonauthoritative guidance for
CPAs to understand their role and assignments in bankruptcy matters in the context of litigation
services. This practice aid sets no standards for the performance of such engagements.

3.

PROFESSIONAL STANDARDS AND NONAUTHORITATIVE GUIDANCE
.01 The SSCS applies to bankruptcy services as litigation services engagements and subjects such
engagements to the standards embodied in the AICPA Code o f Professional Conduct. The standards
include professional competence, due professional care, planning and supervision, sufficient relevant
data, client interest, understanding with the client, and communication with the client.
.02 Although this practice aid addresses bankruptcy services as litigation services engagements,
other AICPA practice aids and special reports also provide guidance to the CPA in this practice area.
These publications discuss the applicable professional standards, along with conflicts of interest, the
general nature of litigation services, the differences between attest and consulting services,
communication considerations for consulting engagements, engagement letters, and reports.
Reference is made to specific requirements by the federal courts for filings. Many such requirements
are controlled by local rules of the district. Practitioners are cautioned to consult with the attorneys
on such filing requirements and other legal matters.
.03 Authoritative literature on these matters includes the following:
• AICPA Code o f P rofessional Conduct
• AICPA SSCS, "Consulting Services: Definitions and Standards"
• AICPA Statement of Position (SOP) 90-7, "Financial Reporting by Entities in
Reorganization under the Bankruptcy Code"
.04 Nonauthoritative literature published by the AICPA includes the following:
• Consulting Services Special Report 93-1, Application o f AIC PA P rofessional Standards
in the Perform ance o f Litigation Services
• Consulting Services Special Report 93-2, C onflicts o f Interest in Litigation Services
Engagem ents
• Consulting Services Special Report 93-3, Com paring A ttest and Consulting Services: A
Guide fo r the Practitioner
• Consulting Services Practice Aid 93-4, Providing Litigation Services
• Consulting Services Practice Aid 95-2, Com m unicating Understandings in Litigation
Services: Engagem ent Letters
• Consulting Services Practice Aid 96-3, Com m unicating in Litigation Services: Reports
• Management Advisory Services Practice Administration Aid No. 3, W ritten
Communication o f Results in M AS Engagem ents
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OVERVIEW OF BANKRUPTCY
.01 An accountant's first exposure to bankruptcy may be the unwelcome development that a
client's payments for services rendered become erratic and requests for special work are curtailed.4
Without warning, the accountant may receive an impersonal and cryptic notice that the client has
filed a petition for bankruptcy, potentially rendering the receivable from the client worthless or
substantially discounted. The accountant will continue to receive obscure notices during the
pendency of the bankruptcy and, almost imperceptibly, the client will disappear from the
accountant's active client list. From this perspective, it is easy to understand why most accounting
firms approach bankruptcy reluctantly, with little interest in expanding services into this area. A
significant number of accounting firms, however, specialize in providing accounting services to the
parties of interest in bankruptcy proceedings. Most find their services to be highly varied and the
work to be both challenging and rewarding. Accountants, before practicing in the bankruptcy area,
should reflect on the pitfalls and complexities associated with a practice overseen by the rules of the
Bankruptcy Court. Bankruptcy is an arena that contains many aspects completely foreign to the tax
or audit practitioner and must be entered cautiously, with a clear understanding of the inherent risks
and difficulties.
.02 Bankruptcy, in its most essential accounting terms, is a legal action, taken by an individual,
partnership, corporation, governmental unit, or other entity, which is intended to either protect,
preserve, or reorganize the assets of the entity or pursue an orderly liquidation. Although actions
taken before or during the bankruptcy period may be offensive to some, the theory of bankruptcy and
its underlying protection are fundamental to the preservation of our business system. Accountants
have historically provided and will continue to provide a vital service in the bankruptcy process.
Chapters Under the Bankruptcy Code
.03 Proceedings brought in the federal courts are governed by Title 11 of the United States Code
(U.S.C.) the Bankruptcy Code (the Code). The Bankruptcy Code is divided into eight chapters: 1,
3 , 5, 7, 9 , 1 1 , 12, and 13. Chapters 1, 3, and 5 feature general provisions, case administration, and
definitions and apply to all proceedings under the Code except those outlined in Chapter 9. Chapters
7, 9, 11, 12, and 13 include material for an eligible debtor (business, government, or individual)
seeking protection under the Bankruptcy Code.
.04 Procedural aspects of bankruptcy are covered by the Federal Rules of Bankruptcy Procedure.
These rules are promulgated by the Supreme Court and have the force of law. However, the rules
may not be inconsistent with the Bankruptcy Code itself.
.05 Each specific chapter contains the rules for conducting bankruptcy. The specific components
of each chapter are included in the Bankruptcy Code. Thus, the procedures for Chapter 7 of the
Bankruptcy Code are included in Title 11 of the United States Code, Chapter 7; the specific rules for
Chapter 11 are contained in Title 11 of the United States Code, Chapter 11; and so on for Chapters
9 , 12, and 13.

4 See the "Glossary" for definitions o f terms commonly used by bankruptcy practitioners.
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.06 Chapter 7. Chapter 7 of the Bankruptcy Code provides for an orderly liquidation of all assets
and distributions to creditors. An independent trustee is appointed or elected and is charged with the
responsibility to sell or dispose of the assets of the estate, pursue any transfers that are voidable, make
distributions to administrative claimholders and creditors, and close the estate. Under Chapter 7, a
trustee is always appointed. The debtor discontinues operations and allows the trustee to divide the
assets according to each creditor's priority and standing. Chapter 7 is the most common form of
bankruptcy.
.07 Chapter 9. Chapter 9 bankruptcy is reserved for municipalities. Section 101 of the Bankruptcy
Code defines municipality as a political subdivision or public agency or instrumentality of a state.
Rarely used, Chapter 9 is available should any municipality choose to avail itself of its provisions.
.08 Chapter 11. Entities filing under Chapter 11 of the Bankruptcy Code are seeking to reorganize
and continue operations. A reorganization plan must be filed according to specific timetables. (See
the section herein entitled "Plan of Reorganization.") If the debtor fails to reorganize within an
acceptable period of time, the Chapter 11 can be converted to a Chapter 7 when contemplating
liquidation, or the business may be dissolved by developing a Chapter 11 liquidation plan. Entities
that contemplate liquidation from the outset may file under Chapter 11 and develop a Chapter 11
liquidation plan. Such a plan may provide certain benefits to both the debtor and creditors: debtors
may have more control over the liquidation process as a trustee will not automatically be appointed;
creditors can form committees and may have a voice in the bankruptcy proceeding. Creditors'
committees are rare in Chapter 7 cases. One disadvantage for creditors of a liquidation through
Chapter 11 is that even though the debtor may have limited creditor trust due to the problems leading
to bankruptcy filing, the debtor is allowed to liquidate the business. Thus, creditors often demand
that an independent party such as an accountant supervise the Chapter 11 liquidation. No doubt there
have been Chapter 11 liquidations that may have cost more than a Chapter 7 liquidation. On the
other hand, the cost of new professionals, who duplicate the work previously completed, and trustee
fees often make conversion to a Chapter 7 more expensive.
.09 Chapter 12. Congress passed Chapter 12, which is reserved for farmers, in 1986 to address the
specific needs of "family farmers with regular annual income." Chapter 12 is effective until October
1 , 1998, unless extended by Congress. Chapter 12 allows farmers with a total debt of $1.5 million
or less to reorganize and retain all or part of their farmland. In addition, the individual or the
individual and his or her spouse must have earned at least 50 percent of their gross income for the
previous taxable year from their farming operations. Farmers who are not eligible for relief, or who
elect not to seek relief under Chapter 12 of the Bankruptcy Code, may file under a different chapter.
.10 Chapter 13. Chapter 13 is available to individuals with regular income who wish to adjust their
debts as part of a plan approved by the court and creditors. These cases are administered by a
standing panel of Chapter 13 trustees. Qualifying small businesses also may file under Chapter 13.
Because the debt must be less than $250,000 unsecured and $750,000 secured, Chapter 13 may be
used only by individually owned small businesses. If the debts exceed these limits, the individual
must file under another chapter.

The Bankruptcy Process
.11
The Bankruptcy Code is designed to establish the guidelines and priorities by which all
creditors and other parties of interest share in the assets of the bankrupt estate. Often referred to as
a court of equity, the Bankruptcy Court has the power to make the entire process fair or equitable.

PROVIDING BANK RUPTCY AND REORGANIZATION SERVICES

5

Automatic Stay
.12 Immediately upon the filing of a petition, an automatic stay is imposed upon all parties
including any creditor. The automatic stay has the same effect as a "time-out" in an athletic contest.
All players, upon hearing the whistle blow, should stand still and not improve their position while
the Bankruptcy Court sorts out the issues. The concept of the automatic stay is outlined in §362 of
the Bankruptcy Code. It contains many provisions and its applicability is often the subject of heated
litigation in the Bankruptcy Court. Some of the restrictions imposed by the automatic stay are the
following.
• No legal action can proceed against the debtor during this period unless it is filed in or
approved by the Bankruptcy Court.
• A creditor cannot enforce a prepetition judgment against the debtor.
• Possession or control over any property of the debtor by a creditor requires express
approval or relief from the Bankruptcy Court.
• Prepetition liens against the property of the debtor cannot be created, perfected, or
enforced during this period.
• Collection, assessment, or recovery of a prepetition claim against the debtor is prohibited.
Nevertheless, the taxing authority may perform a tax audit, demand a tax return, and issue
a notice and demand for payment.
• Setoff of any prepetition debt by assets of the debtor held by another party requires court
approval.
• Commencement or continuation of proceedings before the U.S. Tax Court concerning the
debtor is prohibited.
• Criminal actions against the debtor, determination of paternity, collection of alimony,
maintenance or support payments, and enforcement of either government police or
regulatory powers are examples of matters not affected by the automatic stay, §362 of the
Bankruptcy Court. Other actions which are not stayed include the following:
— Action to continue or perfect a prepetition lien which can be accomplished merely by
notice under §546(b) of the Bankruptcy Code;
— Action by a landlord to recover possession of leased premises for which the lease was
terminated prior to the debtor's order for relief;
— Creation or perfection of a statutory lien for any state or local ad valorem property tax
if such tax comes due after filing the bankruptcy petition.
.13 The automatic stay remains in effect throughout a bankruptcy case unless and until a party in
interest requests relief from the automatic stay, which is sometimes referred to as a lift-stay request.
In order to obtain relief from the automatic stay, the party requesting such relief must establish either
"cause including a lack of adequate protection of an interest in property" or that the debtor has no
equity in the property in question and that the property is not necessary for an effective
reorganization. Also, the party requesting relief from the stay, usually the lender, has the burden of
proof on the question of equity.
.14 Expert testimony is typically required to establish the value of property. In addition, the
property must be valued in the context of the motion for relief from stay, taking into account that the
creditor usually will intend to liquidate the collateral and that the debtor will want to use the
collateral as an asset to further its reorganization efforts. An important feature of the Bankruptcy
Code provides that a valuation of property for one purpose, such as lift-stay proceedings, does not
necessarily bind any party or the court, should the property have to be evaluated at another time or
for another purpose.
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Notice Provisions of the Bankruptcy Code
.15 The term notice and a hearing refers to another fundamental concept of bankruptcy. The
theory of such a provision is grounded in common sense. If debtors seek relief from their liabilities,
they are expected to keep everyone informed of the specific relief sought and the methods they are
going to use to achieve that relief. The absolute necessity to notify all parties reflects the fiduciary
responsibility imposed upon any debtor, as well as all participants in the bankruptcy. Disclosure of
all actions outside the ordinary course of business must be given to all parties in interest to allow
them the right to be heard in court as to the intended course of action. Thus, during the bankruptcy,
the debtors live in a fishbowl and must make their actions known to all participants.
.16
For example, the sale of real property not in the ordinary course of business during the
bankruptcy requires twenty days' notice to all parties in interest, giving them the opportunity to
object within five days prior to the proposed date of sale. Before hiring a real estate broker, the
debtor must also inform all parties in interest of all relevant terms (for example, methods of payment,
qualification of broker, commission, and other expenses of sale). In the event of an objection, either
as to the broker or the sale itself, the Bankruptcy Court will conduct a hearing. This hearing will be
a contested matter. Discovery prior to the hearing will be permitted. The court will hear evidence.
Expert testimony, including valuation testimony, may be required or permitted for such a hearing.

The United States Bankruptcy Court
.17 Bankruptcies are administered in the U.S. Bankruptcy Court and are governed by a federal
bankruptcy judge. Bankruptcy judges, appointed through Article I, are not appointed for life, unlike
Federal District Court judges. The term of a bankruptcy judge appointment is fourteen years. At the
end of that period, a bankruptcy judge can reapply and be reappointed for another fourteen-year
period.
.18 Although it is true that at one time judges were called "referees," they were called "judges"
prior to the effective date of the Bankruptcy Code, October 1 , 1979. The new Act (the Bankruptcy
Code) was designed to reduce (not increase) the authority of judges for administrative matters by the
establishment of the U.S. trustee system.
.19 Jurisdiction. Although the Judicial Code gives some discretion to the district court to retain
a few bankruptcy matters or cases, bankruptcy judges hear almost all bankruptcy cases. Section
157(b) of Title 28 of the U.S.C. (the Judicial title) provides that the bankruptcy judge may hear and
decide core proceedings arising in a case referred to the bankruptcy court by the district court. Core
proceedings include such matters as allowance of claims, objections to discharge, confirmation of
plan, and disposal of debtor's property. Core proceedings generally do not include personal injury
tort and wrongful death claims heard either in the district court in the district in which the bankruptcy
case is pending or in the district where the claim arose, as determined by the district court wherein
the bankruptcy case is pending. Questions of jurisdiction are extremely complex. Adversary
proceedings that arise in the bankruptcy case are clearly within the Bankruptcy Court's jurisdiction.
.20 On the other hand, adversary proceedings that are merely related to the bankruptcy case may
be but are not necessarily within the Bankruptcy Court's jurisdiction. Questions of jurisdiction,
however, are predominantly legal issues and are ordinarily of little concern to the accountant.
Although the Bankruptcy Court may have jurisdiction with respect to a related-to matter, there may
be other courts that also have jurisdiction for these matters. In other words, related-to jurisdiction
is not necessarily exclusive jurisdiction. By contrast, the Bankruptcy Court (as an adjunct of the
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district court) has exclusive jurisdiction for bankruptcy cases (and core proceedings thereunder) as
well as for adversary proceedings arising out of bankruptcy cases.
.21 Appeals. Bankruptcy appeals are heard in the first instance by the district court or by a panel
of three bankruptcy judges. Section 158(b) of Title 28 of the U.S. Code provides that the judicial
council of a circuit must establish a bankruptcy appellate panel (BAP) of bankruptcy judges from
districts within the circuit, unless there are insufficient judicial resources available or the
establishment of the panel will result in undue delay or increased cost to parties involved in the cases.
Section 158(b) was added by the Bankruptcy Reform Act of 1994. At the time this section became
effective, only the Ninth Circuit utilized BAPs. Subsequently, however, the First, Second, Sixth,
Eighth, and Tenth Circuits have established BAPs. All parties must consent to the use of the
appellate panel; otherwise, the appeal must be before the district court.
22. Appeals of the district court or BAP decisions are heard by the appropriate circuit courts of
appeals. Not every decision from a district court or BAP is immediately appealable. Many such
decisions relate only to intermediate steps in the bankruptcy process. Most such interlocutory appeals
will not be permitted until the case reaches a further stage of resolution.
Status Conferences
.23 The Bankruptcy Reform Act of 1994 attempts to resolve case delay and the resulting increase
in administrative expense by providing for status conferences before the bankruptcy judge. Section
105 of the Bankruptcy Code stipulates that the Bankruptcy Court or any party in interest may move
for a status conference and issue an order to expedite the case by, for example, establishing a date
for the debtor to accept or reject executory contracts and leases. The Bankruptcy Reform Act of
1994, among many other provisions, also modified §105 of the Bankruptcy Code to provide that in
a Chapter 11 case the Court may establish the following:
1.
2.
3.
4.
5.
6.

Date for the trustee or debtor to file the disclosure statement and plan
Date by which the trustee or debtor must solicit plan acceptance
Date for which a party of interest may file a plan
Date for which a proponent, other than a debtor, must solicit plan acceptance
Scope and format of notice for the hearing for disclosure statement approval
Hearing on the disclosure statement is combined with the hearing for plan confirmation

.24 R ules o f the U.S. B ankruptcy Court. F ederal The Federal Rules of Bankruptcy Procedure
are issued by the U.S. Supreme Court and are the rules by which all participants must comply if they
wish to practice in the Bankruptcy Court. The accountant need not understand all of these federal
rules, as many of these rules apply to the legal participants, although a book outlining the federal
rules should be obtained for general review. The accountant must be familiar with those rules that
directly affect the services rendered by accountants. These rules provide the framework for notice
requirements, time frames required for filing various motions, appeal procedures, discovery rules
during litigation, and many other matters most appropriately left to legal counsel. These rules
supplement but may not contradict the provisions of the Bankruptcy Code.
.25 L ocal Local bankruptcy judges issue local rules that expand on the federal rules, such as the
time frames required for fee applications and discovery. Some local rules contain detailed
descriptions for addressing, stapling, and filing papers being presented to the court. Local rules vary
greatly depending upon the jurisdiction. Some districts have a concise list of local rules comprising
a single page, while other lists may be extensive. Every CPA wishing to provide bankruptcy services

¶4.25

8

PROVIDING BANKRUPTCY AND REORGANIZATION SERVICES

should obtain a copy of the local rules and become familiar with its provisions. For a copy, contact
either the Office of the United States Trustee in the area or the Bankruptcy Court clerk.

Participants in the Bankruptcy Process
.26 In the bankruptcy process, accountants can participate in a number of capacities including the
following:
•
•
•
•
•
•
•
•
•

Accountant/financial advisor for the debtor
Accountant/financial advisor for the creditors’ committee
Accountant/financial advisor for the equity committee
Examiner
Accountant/financial advisor for the examiner
Trustee, liquidating agent, disbursing agent
Accountant/financial advisor for the trustee
Accountant/financial advisor for an individual stockholder or creditor, especially a secured
lender or lessor or party to rejected executory contracts
Expert witness/consultant

.27 Bankruptcy services provided by an accountant are often more extensive than auditing or tax
services, encompassing a full range of financial advice. The accountant’s employment application
must specify all services to be provided to the client. See the section herein entitled “Employment
Process and Fee Applications” for a more detailed discussion of the employment process.
.28 One of the challenges in providing the professional services listed in the preceding paragraph
is that an accountant must work within the restrictive realm of the bankruptcy law, which provides
for a closer scrutiny of the appropriateness of professional services rendered and possible conflicts
of interest other than those to which the accountant is accustomed. The most important concept with
which accountants may not be familiar is the concept of disinterestedness. Because so many parties
in a bankruptcy case have fiduciary duties relative to the interests they represent,
professionals—particularly those whose decisions, judgments, and professional actions may have a
profound impact on the outcome of the case— must disregard any adverse interest, including their
own self-interest. Therefore, very strict bankruptcy rules exist regarding conflicts, examination
procedures, and areas relative to holding no interests adverse to the estate or the parties represented.
For detailed procedures regarding billing bankruptcy engagements, see “Qualifications for
Employment” in the section herein entitled “Employment Process and Fee Applications.”
.29 Participants in the process are described in the following paragraphs, along with an introduction
to the service that accountants may render in each capacity. Finally, a description of the Office of
the United States Trustee and the role of bankruptcy attorneys is included.
.30 Debtors. A debtor, also referred to as the petitioner, is an individual, partnership, corporation,
or other entity seeking the protection of the Bankruptcy Code. Not every such entity is eligible for
relief under the Bankruptcy Code. For example, railroads, insurance companies, banks, savings
banks, cooperative banks, savings and loan associations, building and loan associations, homestead
associations, small business investment companies (SBICs), industrial banks, credit unions, and the
like, may not be debtors in bankruptcy. Moreover, entities who file for bankruptcy under the
Bankruptcy Code must reside in the United States or have a domicile, a place of business or property
in the United States.
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.31 Upon filing the bankruptcy petition, a new legal entity, known as the postpetition entity, is
frequently created. The postpetition entity has all the assets of the prepetition entity but is now
governed by a different set of rules for the operating and reorganizing of the business. For tax
purposes, a different entity may not be established upon filing the bankruptcy petition. The
accountant should refer to the Internal Revenue Code (IRC) for tax issues related to bankrupt entities
for federal taxes, and to the Bankruptcy Code for state and local taxes.
3 2 An accountant for the debtor may provide basic accounting, audit, and tax services, as well as
accounting, consulting, and financial advisory services specific to the bankruptcy process. Such
services include business plan development, valuations, preference analysis, and negotiations with
creditors and equity holders. The accounting reporting requirements for entities, which have filed
petitions with the Bankruptcy Court and expect to reorganize, are summarized in SOP 90-7,
Financial Reporting by Entities in Reorganization Under the Bankruptcy Code, issued by the
AICPA. The components of SOP 90-7 are discussed further in the sections entitled "Financial
Reporting During the Reorganization" and "Financial Reporting on Emergence from Chapter 11."
SOP 90-7 does not apply if an entity is in the process of liquidation or confirms a liquidating plan
of reorganization.

.33 Creditors an d C laim ants. Creditors and claimants comprise the pool of individuals,
companies, or other entities that have claims or rights against the debtor. Unless scheduled as a
liquidated, noncontingent, undisputed claim in a Chapter 11 case, they must assert their claims in
accordance with the provisions of the Bankruptcy Code in order to share in the assets of the debtor
on distribution.
.34 C reditors' C om m ittees. The Bankruptcy Code provides that the U.S. trustee appoint a
creditors' committee from the twenty largest unsecured creditors in a Chapter 11 case. Section
1102(b) of the Bankruptcy Code provides that the committee ordinarily consists of the seven largest
unsecured creditors willing to serve. By the use of the word ordinarily, the Code gives the U.S.
trustee the power to vary the actual number or composition of the committee to provide adequate
representation. The term unsecured refers to a creditor who has a claim that is categorized as general
or lacking the collateral security to assure payment. A creditor lacking sufficient collateral to secure
the full amount of its claim— an undersecured creditor, holds both a secured claim (equal to the value
of the collateral) and an unsecured claim (the deficiency). Creditors' committees are appointed under
Chapter 11 but may also function informally or as an official committee elected by the creditors
following conversion to Chapter 7. If active in Chapter 7 cases, creditors' committees are elected
by the creditors rather than appointed by the U.S. trustee.
.35 In addition to the unsecured creditors' committee, the Bankruptcy Code allows for the
formation of additional committees to represent the interests of other creditors, either secured or
unsecured, and equity holders. The primary reason for the formation of additional committees is to
provide an official body to represent the interests of like creditors other than unsecured creditors.
These committees are particularly useful if the position of the official unsecured creditors' committee
may conflict with the other creditors. For example, a matter involving the bankruptcy of a large
franchise operation may also designate a committee to represent the claims of the franchise owners.
Another committee might form to represent the secured creditors or equity holders as well. Yet
another committee might form to represent the interests of retirees of a company with substantial
numbers of such persons who have vested benefits. Because of the additional administrative
expenses incurred with multiple committees, a number of courts will not approve the appointment
of committees of creditors other than the unsecured committee. Alternatively, if other committees
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are appointed, the court may place a cap on the professional fees allowed or the committees may pay
their own fees.
.36

Section 1103 of the Bankruptcy Code provides that the creditors’ committee may—
1. Consult with the trustee or debtor-in-possession (DIP) concerning the administration of
the case.
2. Investigate the acts, conduct, assets, liabilities, and financial condition of the debtor, the
operation of the debtor’s business and the desirability of the continuance of such business,
and any other matter relevant to the case or to the formulation of a plan.
3. Help formulate a plan, advise those represented by such committee of such committee’s
determinations as to any plan formulated, and collect and file with the court acceptances
or rejections of a plan.
4. Request the appointment of a trustee or examiner under §1104 of the Bankruptcy Code.
5. Perform any other service that is in the interest of those represented.

3 7 Members of the creditors’ committee may have limited experience serving in this capacity, or
may be unfamiliar with the debtor’s business, or both. The committee is allowed by the Bankruptcy
Code to appoint professionals, such as accountants and attorneys, for representation. The accountant,
along with counsel, provides direction for the committee and helps accomplish the tasks listed above.
Even if the committee consists of workout specialists representing major banks and financial
institutions, the committee looks to the accountant for advice concerning the kind of action to take.
The accountant helps the committee assess the cause of the debtor’s problems, which business
segments have prospects for future profitable operations, and the extent to which management has
the ability to turn the business around.
3 8 The creditors’ committee functions within an environment that can vary significantly. At one
extreme, the creditors take control of the business assets and operation as soon as possible, obtain all
of the books and records, and prepare an inventory of the merchandise and other property. In the
other extreme, it is necessary only for the creditors to obtain an understanding of the nature of the
business and its risk factors to be able to effectively evaluate the actions proposed by the debtor.
Once the committee’s accountant is appointed, an immediate assessment must be made of the
environment to determine the nature and extent of any immediate action to be taken. To make this
assessment, the accountant should discuss the situation generally with both a representative of the
creditors’ committee and its counsel. In this discussion, the accountant must be satisfied that the
necessary controls are in place to prevent the asset base from continuing to deteriorate. Often, it is
necessary for the accountant to make an immediate visit to the debtor’s offices to observe the nature
of the operation and the controls that exist for cash, inventory, and other property. At times, it is also
helpful for the committee’s accountant to meet with the debtor’s accountant.
3 9 Supervision of the debtor and its activities is essential throughout the proceeding. The objective
of control is the conservation of assets, and the accountant assists the committee in performing this
function. Additionally, the accountant can provide advice on ways to maximize the realization of
assets.
.40 It is important to ensure that the accountants engaged by the creditors’ committee do not
duplicate the work of other accountants already engaged by the debtor-in-possession or trustee. The
appointment must have court approval and notice to all parties. The employment process for
accountants is discussed further in the section entitled “Employment Process and Fee Applications.”
.41 The accountant for the creditors’ committee may perform specialized accounting and financial
services including due diligence, feasibility analysis, plan of reorganization, and liquidation analysis.
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The accountant provides direction for the committee by identifying critical issues, such as the
debtor's key operating assumptions, and by providing the business and financial information needed
to evaluate the debtor's plan or to develop a creditor plan.
.42 E quity Com mittees. The Bankruptcy Code provides that the Bankruptcy Court may authorize
the appointment of a committee of equity holders. The U.S. trustee appoints equity committees to
preserve shareholder value. Accountants for the equity committee may perform many of the same
services requested by a creditors' committee, including a plan of reorganization, feasibility analysis,
and due diligence. Accountants for the equity committee will be particularly concerned with
ensuring that the plan of reorganization contains financial provisions and covenants to protect
shareholder interests. Even though a committee of equity holders may not be authorized, an
individual shareholder or a group of shareholders may engage an accountant to assist in protecting
their interests. Generally, the party who engages the accountant rather than debtor pays the fees for
such an appointment. However, §503(b) provides for the fees to be paid by the estate if a court
concludes such services added value to the estate.
.43 E xam iner. Section 1104 of the Bankruptcy Code provides that an examiner may be appointed
at the request of a party in interest if the court determines that such an appointment is in the interests
of creditors, any equity security holders, and other interests of the estate, or if the debtor's fixed,
liquidated unsecured debts (other than debts owed for goods, services, or taxes or owing to insiders)
exceed $5 million. The U.S. trustee will make the appointment upon authorization by the court
according to §1104(d) of the Bankruptcy Code. Accountants may and often do serve as examiners.
.44 Unless limited or expanded by the Bankruptcy Court, an examiner's duty is to "investigate the
acts, conduct, assets, liabilities, and financial condition of the debtor; the operation of the debtor's
business and the desirability of the continuance of such business; and any other matter relevant to
the case or to the formulation of a plan." The examiner will "file a statement of any investigation,
including any fact ascertained pertaining to fraud, dishonesty, incompetence, misconduct,
mismanagement, or irregularity in the management of the affairs of the debtor, or to a cause of action
available to the estate;" with the court (11 U.S.C. §1106).
.45 The duties listed above are expansive both in theory and in practice. An examiner is often
appointed if something "just doesn't smell right," and the court or U.S. trustee wants to avoid the
draconian measure of appointing a trustee and removing the debtor-in-possession from any control
of the business.
.46 Recently, examiners have been given expanded duties by the court, including control over cash
receipts and disbursements. Often, examiners have acted as intermediaries in the formation or
presentation of a plan of reorganization although they are not generally allowed to prepare and file
a plan of reorganization. They cannot serve as trustee if the court orders the appointment of a trustee.
.47 A ccoun ta nt as F inancial A dvisor fo r the E xam iner. Examiners may retain accountants to
assist in an investigation. Accountants for the examiner provide any accounting or financial advisory
service that the examiner requests. Normally, these services fall into the category of investigative
accounting, cash tracing, and analysis of financial data and transactions. The accountant acts under
the direction and guidance of the examiner. Because certain Bankruptcy Courts prevent examiners
from hiring professionals under the Bankruptcy Code, the accountant should obtain formal
employment authorization from the Bankruptcy Court prior to commencing work on behalf of an
examiner.
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.48 Trustee. In a Chapter 7 case, an interim trustee is appointed by the U.S. trustee to liquidate the
business. In most Chapter 11 cases, a trustee is not appointed. However, at the request of a party of
interest, §1104 of the Bankruptcy Code provides that the court may authorize the appointment of a
trustee for cause including fraud, dishonesty, incompetence, or mismanagement of the affairs of the
debtor or if the court determines that such an appointment is in the best interest of the creditors, any
equity security holders, and other interests of the estate. The U.S. Trustee will appoint a Chapter 11
case trustee once the appointment has been authorized by the court. At the first meeting of creditors
in a Chapter 7 case, the creditors have the right to elect a trustee to replace the interim trustee
appointed by the U.S. trustee. The Bankruptcy Reform Act of 1994 also allows the creditors to elect
a trustee in a Chapter 11 case provided the petition was filed after October 2 2 , 1994.
.49 Section 323(a) of the Bankruptcy Code provides that the trustee is the representative of the
estate. The duties of a Chapter 11 trustee are detailed in §1106 of the Bankruptcy Code. The trustee
must protect and maximize the assets of the estate and represents all creditors and equity holders in
the estate.
.50 An accountant for the trustee can perform a variety of tasks and analyses. An accountant for
a Chapter 7 trustee may perform investigatory accounting services, tax services, and any other
financial analyses required to settle the estate. An accountant for a Chapter 11 trustee often performs
many of the accounting services formerly performed by debtor management such as the preparation
of financial statements and tax returns, assistance with the plan of reorganization, and preparation
of the numerous financial schedules and reports required by the Office of the United States Trustee.
This accountant may also perform preference analyses, liquidation analyses, financial projections,
and other analyses required for the disclosure statement. The accountant must remember that in order
to be compensated for services performed, all activities must be for the benefit of the estate.
.51 An accountant may be appointed as a trustee. However, such an appointment in both Chapter 7
and Chapter 11 cases varies from district to district. Accountants are routinely appointed as trustees
in some parts of the United States and seldom appointed in other locations. An accountant often is
needed to serve as the trustee because of the nature of the investigative functions of the trustee, in
some cases, or because the trustee is required to operate a business. Trustees are paid fees based on
all funds disbursed or turned over by the trustees to parties in interest (excluding the debtor, but
including holders of secured claims). For petitions filed after October 2 2 , 1994, the maximum rates
provided for in §326 of the Bankruptcy Code are as follows:
1. 25 percent on the first $5,000 or less
2. 10 percent on funds in excess of $5,000 but less than $50,000
3. 5 percent on funds in excess of $50,000 but less than $1,000,000
4. Reasonable compensation not to exceed 3 percent on funds in excess of $1,000,000
.52
The Bankruptcy Code provides that these are the maximum rates permitted and many
bankruptcy judges have suggested that the trustee must in all cases justify to the court’s satisfaction,
through time records and otherwise, his or her entitlement to the trustee’s fee.
.53 Expert Witness— Consultant. Upon notice to parties and approval of the court, the trustee,
debtor-in-possession, creditors’ committee, or other approved committee has the right to engage
professionals to provide specialized services, such as expert witness testimony or consultative
assistance.
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.54 In addition to the duties to the trustee, debtor-in-possession, or committee, an accountant often
serves as an expert witness-consultant in business valuations, damage analysis, and accountants
malpractice actions. The same duties regarding the filing of fee applications apply to these expert
witnesses-consultants.
.55 In many cases, a creditor or other party of interest may engage an accountant for defense
against an action asserted by the trustee or creditors' committee. In those instances, the expert
witness-consultant will seek payment directly from the creditor or other party in interest upon
payment terms mutually agreeable to both parties.
.56 O ffice o f the U nited States Trustee. The Office of the United States Trustee was formally
established in 1987 in twenty-one regions involving all federal districts except those in the states of
Alabama and North Carolina. Previous to the appointment of a U.S. trustee in each of the regions,
the clerk of the Bankruptcy Court had similar duties. The clerk was supervised by the bankruptcy
judge and, at least in the eyes of many, a conflict had arisen, because a judge could be reviewing and
ruling on his or her own administration. It was believed that the Bankruptcy Court should primarily
be concerned with judicial matters and that the administration of the case and supervision of the
trustees should be delegated to a separate entity, which ultimately became the Office of the United
States Trustee.
.57 Headed by an attorney, the Office of the United States Trustee has specific duties in areas
involving fraud, dishonesty, and efficient case management. The U.S. trustee is generally the party
who moves that the court appoint examiners or trustees. Once the court orders the appointment, the
U.S. trustee is specifically mandated the responsibility for choosing trustees or examiners. The U.S.
trustee is also involved in monitoring the appointment and payment of professionals in bankruptcy
cases. The U.S. trustee and supporting staff are hired and supervised by the Department of Justice.
As noted previously, the U.S. trustee is responsible for appointing the committees in Chapter 11. In
Chapter 11 cases, the U.S. trustee monitors plans, disclosure statements, actions of appointed
committees, and the progress of the case; files comments with the court; and takes action to prevent
undue delay.
.58 Any accountant who is considering providing services either as an accountant in the bankruptcy
area or as a trustee should visit the U.S. trustee office and become familiar with its personnel and
procedures.
.59 A ttorneys. In most locales, especially in larger metropolitan areas, several attorneys are
actively and exclusively engaged in the practice of bankruptcy law. They can serve as attorneys for
debtors, creditors, trustees, examiners, and creditor or equity committees and also can serve solely
as trustees or examiners. Attorneys are an excellent source of both information and referrals for
accountants who are interested in becoming involved in bankruptcy practice.
5.

EM PLOY M EN T PRO CESS AND FE E A PPLICA TION S
Overview
.01 To engage an accountant in a bankruptcy, the trustee, debtor-in-possession, or committee files
with the court an application to employ an accountant. The application is used to list the accountant's
specified duties and to request to pay him or her from the bankruptcy estate assets. It is incorrect to
assume that an oral or written agreement between the accountant and the client is sufficient. An
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accountant can provide service to a client only to be faced with the inability to receive payment
because bankruptcy procedures were not followed. Accountants receiving payment from the estate
without first being appointed by the court may be ordered to return such fees. This sobering
possibility should encourage every accountant to follow established procedures to ensure that
employment and payment cannot be questioned later.
.02 Accountants employed in bankruptcy cases must make applications to the court on an interim
and final basis requesting specific authorization for the trustee or debtor to pay for services rendered.
Fee application procedures vary depending on the locale of the bankruptcy, the Office of the United
States Trustee for the applicable district, and even the bankruptcy judge overseeing the application
process.

Conditions of Employment
.03 The Bankruptcy Code authorizes trustees, debtors-in-possession, and creditors’ committees to
employ professionals—such as accountants, attorneys, appraisers, and auctioneers—to represent or
perform services for the estate. Their employment must be justified as reasonable and necessary for
the administration of the case (discussed below), and court approval is required.

Qualifications for Employment
.04 The only professionals who may be employed in a bankruptcy are those who (1) are qualified
to provide the services; (2) do not hold or represent any interest adverse to the estate; (3) are
disinterested; and (4) have not served as an examiner in the case. There are, however, rare instances
when an examiner may subsequently be employed by a committee.
.05 Qualifications. A person must be qualified to provide the services for which he or she has been
hired. An accountant must have the experience, training, or educational background necessary to
perform the appropriate duties.
.06 Holding or Representing Adverse Interest. An extremely important issue arises from the fact
that the court may deny compensation or reimbursement for fees and expenses to any professional
if, at any time during employment, the professional represents or holds an interest adverse to the
estate regarding the matter on which he or she is employed. Disclose to the court any relationship
with every significant party to the bankruptcy, including either direct or indirect associations with
major creditors. Accounting firms have seen their compensation requests denied because the firm
held an undisclosed adverse interest. If there is any doubt as to whether there might be an adverse
interest, disclose it. One cannot disclose too much. One can easily disclose too little. If the
accountant was paid on a preferential basis just prior to the commencement of a bankruptcy case and
does not disclose this fact, the accountant may be held to hold an interest adverse to the debtor or the
estate. This could lead to loss of entitlement or the return of all fees. One cannot overemphasize how
important it is to avoid holding any interest adverse to the debtor or the estate in the bankruptcy
context. These relationships will not necessarily preclude the accountant from accepting the
appointment.
.07 Accountant M ust Be Disinterested. Only professionals who are disinterested persons can be
employed. The term disinterested person is defined in §101(13) of the Bankruptcy Code. To be
disinterested, a person must not—
1. Be a creditor, equity security holder, or insider.
2. Be or have been an investment banker for any outstanding equity security of the debtor.
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3. Have been an investment banker (or an attorney for the investment banker) for three years
before the date the bankruptcy petition was filed, in connection with the offer, sale, or
issuance of any security of the debtor.
4. Be or have been within two years before the date the petition was filed, a director, officer,
or employee of the debtor or of any such investment banker.
5. Have an interest materially adverse to the estate or its creditors or security holders.
.08 D isinterestedness as defined by the Bankruptcy Code, independence as required by the AICPA
Code o f Professional Conduct, and conflicts o f interests as discussed in AICPA consulting services
publications are different legal and or ethical concepts. The CPA proposing to perform bankruptcy
services should be knowledgeable of the differences. See AICPA 's Consulting Services Special
Report 93-2, Conflicts o f Interest in Litigation Engagem ents (New York: AICPA, 1993) for
additional discussion of conflicts of interest.
.09 Just as with the adverse interest prohibition discussed above, the court may deny compensation
or reimbursement of expenses to any person who, at any time during his or her employment, is not
disinterested.
.10 Accountants who are eager to be engaged in a bankruptcy may choose to provide only a
minimal amount of detail for fear of not being employed. R esist this notion. An accounting firm
should disclose any relevant relationship with the debtor, trustee, and major creditors to the court in
its declaration of proposed employment. Procedures to identify and address circumstances or
relationships that might disqualify the accountant should be developed before seeking involvement
in bankruptcy matters. If an accountant becomes aware of relationships with a creditor, debtor, or
other party in interest after filing the application to employ accountants, he or she should discuss the
matter with legal counsel and file an amended declaration as soon as possible.
.11 Most courts have held that an accountant is not disinterested if the accountant or his or her firm
holds an account receivable due from the debtor because of prepetition services. Often, this issue is
resolved through the waiver by the accountant of any entitlement to a prepetition receivable. Section
1107(b) of the Bankruptcy Code provides that a person is not disqualified for employment by the
debtor in possession solely because of such person's employment or representation of the debtor
before the commencement of the case.
.12 To avoid having to waive unpaid prepetition fees or decline postpetition engagement, it may
be advisable to require that the troubled client pay for services as rendered or in advance.
Additionally, an accounting firm may request and obtain a retainer from its client. Any retainers
received prepetition and the unused amounts of those retainers must be disclosed in the employment
application, as well as in fee applications. In most districts, retainers must be kept in segregated,
interest-bearing accounts upon the filing of a petition. Additionally, some districts provide a listing
of approved banks in which the retainer can be deposited. Retainers received prepetition cannot be
drawn postpetition without court approval. The receipt of a prepetition retainer should not cause the
accountant to be disinterested.
.13 E ffec t o f C oncurrent E m ploym ent by a Creditor. An accountant's previous or concurrent
retention by a creditor is not, by itself, a bar to retention by the trustee, absent an actual conflict of
interest (11 U.S.C. §327(c)). The relationship should be thoroughly disclosed in the application to
employ.
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Employment of Trustee as Accountant
.14
The Bankruptcy Code specifically permits the court to authorize a trustee to act as the
accountant for the estate if it is in the estate’s best interest (11 U.S.C. §327(d)). This dual role of
accountant and trustee makes sense if the estate is not complicated and the services of an independent
accounting firm are not necessary. For instance, if there are few assets and the debtor’s books and
records have been maintained, it is efficient for the trustee to also serve as the accountant, if
qualified. However, some courts may not allow the trustee to perform both roles or may not allow
the trustee’s accounting firm to serve as accountant for trustee.
.15 If the trustee is to act as accountant for the estate, he or she should seek a final appointment
from the court. If the trustee performs dual functions, the court may allow compensation for the
trustee’s services as an accountant only to the extent that the trustee or his or her firm performed the
services in the capacity as an accountant, and not for the performance of duties generally performed
by a trustee without an accountant’s assistance.

Employment of Accountants on Salary
.16 A special rule applies if the trustee is authorized to conduct the debtor’s business and the debtor
has regularly employed in-house attorneys, accountants, or other professional persons on salary. In
such situations, the trustee may retain or replace the salaried professionals that the debtor has
employed if necessary when operating the debtor’s business (11 U.S.C. §327(b)). No court order for
the employment of salaried attorneys or accountants is needed if that employment is in the ordinary
course of the debtor’s business.

Employment by Creditors’ and Equity Security Holders’ Committees
.17 A creditors’ or equity security holders’ committee is authorized, with court approval, to employ
attorneys, accountants, and other professional persons to represent or perform services for the
committee (11 U.S.C. §1103(a)). Th e professionals employed by the “official committee” can also
look to the estate’s assets for fee payments.
.18 Nothing requires that an accountant or other person representing a committee be disinterested,
but that person may not, while employed by the committee, represent any other entity having an
adverse interest in connection with the case. Judges in many districts, however, apply the same
standard as it relates to disinterestedness to accountants for a committee as they do to accountants
for a debtor. Therefore, the accountant must know the prevailing attitudes in the jurisdiction in which
they intend to practice. An accounting firm with a client who sits on a committee is not necessarily
precluded from accepting the appointment as accountants to the committee, as long as that firm
observes the necessary disclosure provisions (11 U.S.C. §1103(b)).

Application for Employment
.19 An accountant’s employment by the trustee, debtor-in-possession, or creditors’ committee is
subject to the court’s approval. However, accountants do not directly seek the court’s permission to
be hired— rather, they are employed at the request of a trustee, debtor-in-possession, or creditors’
committee seeking to hire the firm. The trustee or other party must apply to the court for an order
granting approval of their selection of the accountant for employment. The application must contain
the following:
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1. A statement o f the specific facts showing the need for employment. The petitioner (trustee,
debtor-in-possession, creditor's committee, and so on) should demonstrate in a clear and
concise fashion the need to employ accountants. The petitioner could cite the demand for
assistance in areas such as income taxes, preferences, fraudulent conveyances, reports to
the court, and other accounting-related matters. Do not assume that everyone will simply
understand and accept the need for employment because it appears to be self-evident.
2. Name o f the person to be employed. Although Bankruptcy Rule 2014 specifically requests
the "name of the person to be employed," it is not necessary to list each individual in the
accounting firm separately. Once the firm or its representative is employed, any member
can provide services.
3. Reasons for selection o f the professional The application must contain a statement by the
petitioner attesting that the accountant has the requisite professional skills and experience
to provide the services listed in the application. The petitioner's statement generally
consists of one paragraph and should not be confused with the accountant's declaration or
verified statement referred to below, which is a separate exhibit attached to the application.
In a number of bankruptcy districts, it is customary to attach resumes of the firm and of
the individuals to be assigned to the engagement. The resumes and the declaration or
verified statement should provide detail sufficient to satisfy the court of the firm 's
qualifications.
4. Description o f services. Provide a precise description of the professional services to be
rendered listing all necessary accountant duties. Also, include a general statement
indicating that services may be rendered as required by the creditors' committee or debtor,
as appropriate and requested. The accountant risks not being compensated for any services
provided that are not included in the employment application. If the scope of services to
be provided expands beyond the original list contained in the employment application, file
an amended application disclosing the additional services. Court approval of the amended
application is needed.
5. Arrangements for compensation. Generally, the application to employ accountants must
do the following.
a. Specify the hourly rates that will be charged, and include a statement that those rates
conform to those charged for similar services. The similar service concept assures
the bankruptcy court that the fees for service provided in a bankruptcy are
comparable to fees charged to other clients of the firm for similar services.
b. Include a statement that all out-of-pocket costs such as photocopying, postage,
messenger costs, and other necessary expenses will be reimbursed. The U.S. trustee
issues guidelines in many districts detailing the acceptable reimbursement amounts
and costs. In most districts, billed costs must reflect actual costs, with no markups
or overhead allocations.
c. Offer a recognition that fees and costs will be paid only upon application to the court
and upon express court approval.
d. Disclose the amount and source of a retainer if received before employment, as well
as the professional's intentions to draw on that retainer.
.20 In addition, the AICPA has issued guidelines allowing CPA firms to accept contingent fee
engagements under certain conditions. Since some states have not adopted the AICPA guidelines,
the accountant should contact the individual state board to determine whether contingent fees are
appropriate before considering such an agreement. Court approval is required for contingent fee
arrangements; therefore, if such an arrangement exists, a detailed description of all provisions of the
arrangement must be included. The appointment of an accountant as trustee with the statutory fee
based on distributions is not a contingent fee as recognized by the AICPA.
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6. Relationships. The accountant’s relationship to the debtor, the creditors, or any other party
in interest, and their respective attorneys and accountants, should be disclosed generally
with an indication that the prior associations do not represent an actual conflict.
7. Adequate notice to parties in interest. In each bankruptcy, the court develops a list of
creditors and other parties in interest, commonly called a matrix, which provides the names
and addresses of those entitled to be notified of any hearings or actions within the
bankruptcy. The application to employ accountants should specifically state that all
interested parties have been notified; often, a list of those parties is included. As stated
above, notice and a hearing is a basic principle of the Bankruptcy Code. This principle
applies in the employment of accountants. A judge is unlikely to deny fees or order
disgorgement if all interested parties, including the court, are notified of a possible conflict
in the initial application. However, if such a conflict is revealed later, the repercussions
could be very serious.
.21 In some districts, a separate hearing is not required to approve the employment of an accounting
firm. A hearing is only necessary if a party objects to the firm’s appointment. In other districts, a
hearing is routine.
8. Statement o f no objection by the U.S. trustee. In many districts, local bankruptcy rules
require the U.S. trustee to state, in writing, that he has no objection to the employment
application. Even if the district does not require such a specific declaration, the accountant
should seek the U.S. trustee’s approval before the hearing on employment.
.22 Order Approving Employment. In many districts, it is customary for the party filing a motion
to file a corresponding form of order approving the requested relief. Assuming the bankruptcy judge
approves the motion, the judge will either sign the order as submitted or sign the order after making
modifications. Occasionally, a judge will completely redraft an order. Depending on local practice,
the accountant should submit a form order approving his or her employment either with the
employment application, after the objection period has passed, or at the hearing on the motion.
.23 Timing o f the Application. The employment application and order thereon must be submitted
to the court as soon as the terms of the employment are agreed upon between the accountant and the
trustee, debtor, or committee. The reason for this is very simple: No compensation can be paid for
services rendered before the court approves the employment. However, courts have permitted the
use of nunc pro tunc (that is, retroactive) orders under certain circumstances, of excusable delay in
obtaining the requisite court approval. Some courts are more lenient than others in this respect. It
is generally better to be safe and not do any work until the employment application is granted.
.24 Declaration or Verified Statement o f Proposed Accountant. The application to employ
accountants must be accompanied by either a declaration or verified statement of the person to be
employed, setting forth the person’s relationship with the debtor, creditors, or any other party in
interest, as well as their respective attorneys and accountants.
.25 The declaration or verified statement customarily includes a declaration that the accountant has
no agreement to share the compensation received from this employment with any other person in
violation of §504 of the Bankruptcy Code, which precludes a person receiving compensation from
sharing it with any person other than members of his or her firm.
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.26 Prepetition Fees. Counsel and accountants for a prepetition debtor frequently find themselves
owed substantial sums by the time a bankruptcy petition is filed. Generally, prepetition amounts
cannot be paid by the debtor. An accountant who believes that his or her client is contemplating
bankruptcy, but who wishes to continue working for that client, should either request a cash retainer
from the client, work out an agreement whereby fees are paid as services are performed, or seek a
fee guarantee from a third party— usually a shareholder or major creditor. The accountant should
disclose in his or her employment application any fee guarantees obtained. Also, the accountant
should be aware that a party in interest could challenge the accountant's disinterestedness in cases
in which a fee guarantee has been received.
Fee Application
.27 After accountants are employed in a bankruptcy case pursuant to a court order, they must attend
to the matter of payment for services rendered. Accountants and other professionals are entitled
under §330 of the Bankruptcy Code to reasonable compensation for services rendered based on the
time, nature, extent, and value of services rendered, and on the cost of comparable services other than
in a case under the Bankruptcy Code. Section 330 also provides for the reimbursement of actual,
necessary expenses and for the compensation of paraprofessionals who are employed by trustees,
accountants, or attorneys serving in cases under the Bankruptcy Code. The method of obtaining
payment is through the filing of a fee application.
.28 Any payment must come from the assets of the estate. Therefore, if there are no assets in the
estate, there can be no payment for services rendered.
.29 Section 507 of the Bankruptcy Code sets forth the order in which expenses and claims are paid
from the funds of the estate and calls for the division of claims into nine general categories.
Administrative expenses, including the payment of allowed professional fees, enjoy top priority
among claims. However, professionals do not have complete and unfettered access to all monies
flowing into the estate (for example, secured debts are paid before professional fees). Assume, for
example, that a building is sold during a bankruptcy proceeding for $100,000, and a secured creditor
has a claim legally secured by the building in the same amount. In this case, no funds would remain
for the payment of professionals. There may be a fee carved out of the proceeds for the accountants
for preserving the assets (11 U.S.C. §506(c)), but such amounts are generally nominal. If, on the
other hand, the building is sold for $150,000, the secured creditor would be entitled to receive the
first $100,000, along with certain reasonable costs. The remainder would be available for other
creditors of the estate, the first of which are administrative claimants, including professionals.
.30 Standards fo r D eterm ining R easonable C om pensation. Compensation authorized by §330
of the Bankruptcy Code is to be reasonable given the nature, the extent, and the value of the services
rendered, the time spent on those services, and the cost of comparable services other than those in
a case under the Bankruptcy Code. The factors and standards used by the courts in approving
professional fees include all of the following:
1. Nature and quality of services rendered
2. Difficulties, complexities, and importance of tasks
3. Skill needed
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4.
5.
6.
7.
8.

Time necessarily expended
Results and benefit to the estate
Size of the estate
Professional standing, ability, and experience5
Preclusion by the professionals or of other employment due to acceptance of work on the
matter at hand
9. Time limitations and pressures on other professionals
10. Undesirability of the case
11. Similar awards in cases of the same type and character
.31 Several key Bankruptcy Court decisions have outlined the factors to consider in evaluating fee
applications. In addition to those listed above, the factors identified in In re First Colonial Corp. o f
America, 544 F2d 1291 (5th Cir. 1977), include the following:
•
•
•
•
•

Preclusion by the professionals of other employment due to acceptance of work on the
matter at hand
Time limitations and pressures on the professionals
Undesirability of the case
Nature and length of the professional relationship between the debtor and the
professionals
Similar awards in cases of the same type and character

3 2 The Bankruptcy Reform Act of 1994 codified some of these factors ensuring reasonable
compensation for actual necessary services rendered by the professional. In determining the amount
of reasonable compensation to award, the court considers the nature, extent, and value of such
services taking into consideration all relevant factors, including the following:
•
•
•
•
•

Time spent on such services
Rates charged for such services
Necessity to the administration of or benefit at the time at which the service was rendered
toward the completion of a case under this title
Performance of services within a reasonable amount of time commensurate with the
complexity, importance, and nature of the problem, issue, or task addressed
Reasonable compensation based on the customary compensation charged by comparably
skilled practitioners in cases other than those under this title

3 3 Section 330(a) was also modified to provide that the court will not allow compensation for the
unnecessary duplication of services and for services that were not reasonably likely to benefit the
debtor's estate or necessary for the administration of the case.

5 C ollier on Bankruptcy, 15th ed., New York: Matthew Bender & Co., ¶330.5.
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.34 Contents. In order to be prepared to file a proper fee application, the accountant, and in fact
all professionals, must adapt their time entry and billing system to the needs of the bankruptcy
system. Virtually every bankruptcy court will require that time be documented contemporaneously
with the performance of the tasks. Internal inconsistencies are often spotted and can be very
embarrassing to all involved. Time entries must be organized functionally and on a project basis.
Moreover, time entries usually must be kept discretely and separately for each task performed. Most
bankruptcy judges do not accept the "lumping" of all activities in a single day into a one-time entry.
Time entries must reflect who did the work, who else was involved, why it was done, and the result.
Many judges frown on multiple professionals being involved in the same task. Other judges frown
on the practice of interoffice conferences for which more than one professional charges for his or her
time. Expenses cannot be passed on to the estate without documentating why the expenses were
incurred and how they benefitted the estate. Lavish and extravagant expenses are frowned upon.
First-class airfare, limousines, secretarial overtime, expensive in-house photocopying, and word
processing charges will greatly annoy many bankruptcy judges and may result in lower fees than
requested. By adapting the time and billing system to meet these demands, the accountant will be
able to prepare a fee application that will meet the expectations of even the most demanding
bankruptcy judge. In most instances, the lawyers representing the same interest as the accountant
are quite willing and most able to assist in assuring that the accountant's fee application meets the
formal requisites for allowance in any particular district. More specific suggestions follow. The
accountant who is not familiar with local rules should consult with and seek assistance from the
following before filing a fee application:
•
•

The council of either or both the creditor and the creditors' committee, who should be
versed in local bankruptcy practice
The U.S. trustee

.35 In addition, the Bankruptcy Reform Act of 1994 modified the duties of the U.S. trustee under
Title 28 United States Code §586(a)(3)(A) to provide that U.S. trustees may review fee applications
in accordance with procedural guidelines adopted by the Executive Office for the United States
Trustees. On March 22, 1995, guidelines were issued for fee applications and reimbursement of
expenses. See appendix A, "Guidelines for Reviewing Applications for Compensation and
Reimbursement of Expenses Filed Under 11 U.S.C. §330."
.36 Accountants should include in the fee application an hourly description of services in
increments of one-tenth of an hour. Accountants accustomed to providing a simple, nonspecific bill
for "professional services" may have difficulty providing such detail. However, the more detail
provided, the better. For example, an accountant may consider that "Review of Cash Disbursement
Journal— 4.5 hours" is a sufficiently descriptive entry. More detail is required in a fee application.
A better description is "Review of 300 payments from checking account #200-45-7989 to determine
payee and analysis of supporting documentation for each check— 4.5 Hours."
.37 In general, the more detailed the entry, the less likely it will be contested. The accountant
should also state in the application that the descriptions listed were made contemporaneously with
the service provided, meaning that the accountant has not waited until the end of the month to record
services rendered. The Bankruptcy Code requires prompt maintenance of these records, making
recordkeeping easier for the accountant in the long term.

¶5.37

PROVIDING BANKRUPTCY AND REORGANIZATION SERVICES

22

.38

The guidelines suggest that the following information be included.
1.

2.

3.

Narrative summary. A summary of information that allows the application to be
reviewed without locating other documents including the following:
• The background information indicating the date the petition was filed
• Information related to the retention of the accountant
• The status of the case, specifying the financial condition, and a description of the
project or task for which compensation and reimbursement are sought
• Information that would allow a reviewer to determine the benefit and timeliness of
the service
• The satisfaction of other evaluation standards and requirements under §330(a)
• Certification that appropriate parties, including the debtor (trustee) or creditors’
committee have approved the application.
Itemization of services rendered. This section contains a summary or cover sheet
showing the following:
• Prior compensation requested and awarded
• The name, billing rate, and total hours of each person who billed time arranged
chronologically by project
• A computation of the blended hourly rate
Reimbursement for actual, necessary expenses. The guidelines describe in general the
kinds of reimbursable expenses and provides specific requirements for selected expenses
such as photocopying, facsimile transmissions, mileage, postage, telephone, and courier.

.39 Many accounting firms involved in rendering bankruptcy services have developed their own
software programs or modified existing timekeeping software to provide the detail required for fee
applications. Standardized timekeeping software packages without modification generally are not
acceptable for bankruptcy services.
.40 Exhibit A, “Analysis of Recoveries Based on Reorganization Value,” in Appendix A, herein,
provides a list of project categories that may be appropriate for accountants and financial advisors.
The list is not exclusive, and the application may contain additional categories, as the case requires.
.41 Interim Fee Applications. An accountant or other professional may apply for allowances
before the end of the case. Actually, the preponderance of fee applications are interim in nature.
Section 331 of the Bankruptcy Code permits a professional to apply to the court for interim
compensation not more than once every 120 days, or more frequently if the court permits. If carrying
large receivables for 120 days creates an undue hardship, the court can allow payment every 60 days
or any other reasonable period. In very large cases, courts have allowed a monthly payment of a
percentage of all fees, such as 75 to 80 percent, upon receipt of a bill, with a detailed hearing every
120 days. In most cases, the courts are sensitive to the needs of the professionals.
.42 The interim application can be a final request for payment for services rendered before the
application, or it can be for an on-account payment, with the accountant reserving the right to seek
additional fees for the work covered by the application.
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.43 Fee applications must disclose the amount of any prior applications for compensation and the
receipt of payment under any approved prior applications. Additionally, if the accountant seeks to
apply a retainer in payment of the approved application, this must be disclosed.
.44 Com pensation fo r Substantial Contribution. Sometimes an accountant's services to a creditor
bring about the appointment of a trustee or other substantial benefit to the estate. For example, a
creditor hires an accountant to conduct an inquiry into the debtor's books and records and to report
the findings. As a result of the report, certain facts come to light, and the court appoints a trustee.
In this case, the creditor could seek payment for the expense of hiring the accountant on the premise
that a "substantial contribution" was made to the estate (11 U.S.C. §503(b)(3)(D)).
.45 F ilin g the F ee A pplication. Accountants must file fee applications with the court.
Accountants should consult local rules for notice requirements related to fee applications. Many
jurisdictions require that all requesting parties receive the complete fee application and that all parties
in interest on the service list of the scheduled hearing receive a notice that a party has filed the fee
application with the court. This notice should specify the amount of compensation sought.
.46 In some jurisdictions, no hearing is scheduled on fee applications unless a party objects or the
court has specific questions. In other jurisdictions, hearings are routinely scheduled on all fee
applications. In most jurisdictions, the party filing the fee application must provide notice of the
scheduled hearing to all parties on the service list.
.47 H andling O bjections to F ee A pplications. Expect objections to fee applications. All
requesting parties are provided with copies of fee applications and have an opportunity to file an
objection with the court. After an objection is filed, a copy is sent directly to the accountant. If
possible, the accountant should attempt to resolve the issue with the objecting party prior to the
hearing. If no resolution is reached, the accountant should supply a written reply to the objections
or be prepared to discuss the response at the court hearing. Objections to fee applications are
sometimes handled informally. The objecting party may write a letter to the trustee or to the counsel
for the trustee documenting the objecting party's issues. Then the accountant will have an
opportunity to address any concerns regarding the fee application. If the objecting party remains
dissatisfied, that party may file a formal objection. Ultimately, the court determines fee awards to
professionals.
6.

BANKRUPTCY SCHEDULES AND STATEM ENTS
.01 A voluntary bankruptcy case is commenced through the filing of a petition in the form of a
document providing the name, taxpayer identification number, and address of the debtor seeking
protection under the Bankruptcy Code. The petition also specifies the chapter under which the
petitioner is seeking protection. This information is verified in a declaration attached to the petition
and signed by the debtor or officer of a corporation or the partner of a partnership.
.02 Although accountants rarely assist in the filing of the actual petition, they may be integrally
involved in the preparation of the prescribed list of creditors, schedules, and statements filed either
with the petition or within fifteen days thereafter. An extension for additional time may be available.
¶ 6.02
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.03 The bankruptcy schedules state the assets, liabilities, shareholders, and creditors of a
corporation. The schedules also document the general organization and operation of the business.
The requirements for the filing of the bankruptcy schedules are provided in §521 of the Bankruptcy
Code and Bankruptcy Rule 1007.
.04 The schedules and statements are uniform throughout the United States and are available
through any Bankruptcy Court or the Office of the U.S. Trustee. In most instances, schedules are
prepared through the use of computer software packages which allow a petitioner to "fill-in the
blanks." (A sample of the schedules and statement of affairs is provided in appendix B, "Bankruptcy
Schedules and Statement of Affairs.") Attorneys on behalf of the debtor are primarily responsible
for preparing the schedules and statements; and accountants may assist by providing any accounting
information requested.
.05 For many accountants, the filing of a bankruptcy petition and its accompanying schedules and
statements is not a calm or orderly process. The financial and legal pressures that eventually
precipitate the debtor's petition to the Bankruptcy Court often take their toll at the expense of proper
bookkeeping and accounting. Practitioners can expect records to be inaccurate, incomplete, or
missing. Furthermore, many debtors have never been audited, and the extent of any accounting
services they might have had in the past is often limited to the preparation of annual tax returns or
financial statement compilation. The filing of the petition is often the culmination of a frenetic effort
to forestall a foreclosure or other legal action. These circumstances may not be conducive to an
orderly preparation of bankruptcy schedules.
.06 The name of the accounting firm or accountant does not typically appear on the schedules and
statements (although it may be referred to as the accountant for the debtor), and the firm signature
is not required. Only an authorized officer or an owner-shareholder may sign the petition— under
oath and, most often, on the advice of legal counsel. The accountant must clearly communicate to
the parties the responsibility assumed. See Consulting Services Practice Aid No. 95-2,
Communicating Understandings in Litigation Services: Engagement Letters (New York: AICPA,
1995).
.07 Although the bankruptcy schedules and statements are clearly the debtor's responsibility,
accountants do not escape their fiduciary responsibility of due professional care. If it becomes
apparent that the debtor is deliberately misstating assets or liabilities, the accountant should withdraw
from the engagement and seek the advice of legal counsel regarding the appropriate action. This is
particularly important because statements in bankruptcy schedules often are treated as legally binding
admissions against the party making such statements.
.08 The accountant should also know that the bankruptcy schedules and statements should be
prepared in accordance with bankruptcy law. Thus, the accountant should be familiar with
bankruptcy law requirements prior to completing or assisting the attorney in preparing this
information. However, legal interpretations are best left to those with the appropriate knowledge and
experience. The accountant should consult with his or her own counsel or that of the debtor when
questions arise.6
6 See also Chapter 7, Bankruptcy and Insolvency Accounting: P ractice and Procedure by Grant W. Newton (New York: John W iley, updated
annually), for a discussion o f the schedules and statements that must be filed.
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List of Creditors
.09 Federal Bankruptcy Rule 1007(a)(1) requires the filing of a list containing "the name and
address of each creditor" unless the petition is filed along with schedules. Although debtors are not
required to go to extraordinary efforts to locate a creditor, they are expected to use "reasonable
diligence" to obtain an accurate list of all known creditors. The obligation to locate creditors'
addresses protects their rights. If debtors expect to be relieved of their debts by the Bankruptcy
Court, they are required to notify creditors.
.10 All creditors are to be included on the master list even though debtors may be reluctant to
include ongoing creditors for fear of damaging these relationships. Even if a creditor's claim is
relatively small, there are several substantive issues that may be addressed during the bankruptcy.
Some actions may have far-reaching consequences, the results of which may only bind those
creditors that are included on the schedules and that receive regular notice of the actions. If the
debtor refuses to include certain creditors, the accountant should assess the effect of this action in the
totality of all claims and make a decision on whether to continue involvement in the engagement.
Statement of Executory Contracts
.11 The debtor must file Schedule G, "Statement of Executory Contracts and Unexpired Leases,"
as one of the schedules. An executory contract is one in which there is still performance owing on
each side, and for which nonperformance on one side or the other constitutes a breach.
.12 An example of an executory contract is a lease stating that the debtor makes monthly payments
for rental space in an office building, in which case there is performance owing on each side— that
is, the lessee must continue to make lease payments and the lessor must maintain the leased premises.
Other examples of executory contracts include service agreements, dealership franchises, license
agreements for intellectual property, and labor agreements.
.13 Legal opinion differs considerably on whether certain contracts are executory. Executory
contracts may be classified differently for bankruptcy purposes than for financial reporting purposes.
Thus, one may consider a lease agreement that has been capitalized for financial reporting purposes
as a lease that the debtor could reject in a Chapter 11 case. Accountants should obtain the advice of
legal counsel in order to determine the legal nature of contracts.
Statement of Financial Affairs
.14 The Statement of Financial Affairs is a series of detailed questions covering twenty-one areas
concerning the debtor's property and conduct. The purpose of the statement is to provide the court,
shareholders, and creditors with a summary of the debtor's relatively recent business operations and
a declaration, under oath, concerning various assets that have recently passed through the debtor's
hands. Transfers of assets for consideration and gifts are required disclosure in the "Statement of
Financial Affairs."
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Schedules
.15
The schedules call for the disclosure of all liabilities, including disputed, contingent, and
unliquidated liabilities. Disputed liabilities are disclosed even though the debtor is in the process of
disputing either the amount or existence of the claim.
.16 A contingent liability is one that may or may not arise, the amount of which is presently
unknown—for example, the debtor’s guarantee of the debts of another company. Such a claim might
be classified as unliquidated, contingent, and disputed if the debtor disputed the validity of this
guarantee. The amount of any unliquidated debt is uncertain or not defined at the time. Conversely,
a liquidated debt is recognized at a final dollar amount.
.17 The schedules serve as a starting point for determining the total amount of claims that will be
asserted against the debtor. Note that the inclusion of a creditor in the schedules does not mean that
the claim is unconditionally accepted on its face, or that its validity cannot later be questioned.
Further along in the case, the court will set a bar date, which is a deadline for filing proofs of claim
by any creditors so desiring. In a Chapter 11 case, a creditor must file a proof of claim only if it
disagrees with the amount, priority, or classification (for example, disputed, unliquidated, and so on)
of the scheduled claim. The listing of a creditor’s claim without the notation “disputed, contingent,
or unliquidated” means that the claim is fixed and assumed to be allowed until an objection is
formally filed with the court. A claim so listed will be allowed even if the creditor does not actually
file a proof of claim.
.18 Listed assets are in the schedules. Although most entities routinely use several classifications
for real and personal assets, the schedules separate them into thirty-three categories. All assets of the
debtor should be disclosed in the bankruptcy schedules—nothing should be omitted. In particular,
the accountant should make certain that any transfers from “insiders” are listed.
.19 Assets must be listed in the schedules either at fair market value on the petition date or at as
good an estimate of that value as is possible. If the fair market value is unknown, the asset’s book
value should be listed. If book value is used as the most reasonable estimate of market value, its use
should be clearly noted.
.20 The schedules can be amended after they are filed (indeed, throughout the pendency of the case)
if good cause can be shown. Most courts have demonstrated reasonable tolerance if the debtor’s
purpose is to enlighten creditors and other parties in interest. The accountant must work carefully
with legal counsel and the debtor when preparing the schedules, which, as legal papers, constitute
a statement under oath of the debtor concerning all of the facts set forth in the schedules. These may
be later taken as admissions by the debtor on one point or another. Valuations for purposes of the
schedules, while not necessarily binding, may have consequences for the debtor at some other stage
of the bankruptcy case.
.21 The amounts listed on the schedules should correspond to the debtor’s balance sheet as of the
petition date, and any differences should be noted and investigated. Differences are inevitable, of
course, because the schedules for assets call for fair market value estimates, whereas the balance
sheet generally lists assets at cost, less depreciation if any.
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The schedules consist of the following:
• Schedule A Real Property
• Schedule B Personal Property
• Schedule C Property Claimed as Exempt (not material or relevant in most business
cases)
• Schedule D Creditors Holding Secured Claims
• Schedule E
Creditors Holding Unsecured Priority Claims
• Schedule F
Creditors Holding Unsecured Nonproperty Claims
• Schedule G Executory Contracts and Unexpired Leases
• Schedule H Codebtors
• Schedule I
Current Income of Individual Debtor(s)
• Schedule J
Current Expenditures of Individual Debtor(s)
.22 It is crucial to use accurate and complete information. The omission or incorrect listing of a
creditor might result in a failure to receive notice of the proceedings; consequently, the creditor's
claim could be exempted from a discharge if the plan is later confirmed. Omission of material facts
may be construed as false statements or concealments. Incorrect statements may be held later against
the debtor as an admission against interest. In some circumstances, the failure to disclose the
existence of a legal claim may be held to preclude the debtor from later asserting the existence of that
claim.
7.

OPERATING A BUSINESS DURING BANKRUPTCY
.01 Through the 1970s and early 1980s, an accountant was typically brought in to assist a debtor-inpossession with interpreting and applying certain accounting and tax issues in financial restructuring.
For example, an accountant was often engaged to analyze the tax consequences of potential gain from
canceling debt and to analyze the effect of said gain on existing and future tax attributes. An
accountant also suggested approaches to improving a debtor's cash flow or operational efficiency.
But in the late 1980s, the accountant's role as an advisor to debtors began to change. Debtors
demanded and expected more from their accountants, and many accountants found themselves
providing not only financial but also operational restructuring services to debtors.
.02 The new role of the accountant assisting a debtor-in-possession (DIP)— as a business advisor,
financial consultant, and corporate strategist— often starts well before a bankruptcy petition.
Frequently, an accountant identifies many of the signals of a financially distressed company and
provides assistance with turnaround efforts. A company's turnaround "plan" may include filing a
bankruptcy petition. Although many analyses and strategies developed during a company's workout
phase continue when that company enters Chapter 11, the accountant's role as advisor to a debtor
changes to reflect new challenges that are specific to the Chapter 11 process.
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Use of Property and Cash Collateral
.03 The Bankruptcy Code allows the trustee or debtor-in-possession to use, sell, or lease assets of
the estate (other than cash collateral) in the ordinary course of business without a notice or hearing.
In practical terms, this means that, without court approval, a debtor may, in the ordinary course of
business, sell inventory and complete work-in-process. For example, a furniture manufacturer may
sell the furniture it makes without court approval. However, if the furniture manufacturer decides
to sell manufacturing equipment, the company must seek court approval. If a sale involves most or
all of the assets of the debtor, that party must obtain approval of both the court and its creditors
because such a large-scale disposal of assets is not consistent with a plan of reorganization.
.04 In order for a debtor to use cash collateral (that is, cash proceeds from the disposition or
collection of assets serving as collateral), a debtor must receive either the consent of its lender or
court authorization. For example, cash collateral is proceeds received from the sale of inventory or
the collection of trade receivables that were secured on a working capital loan. Proceeds from the
sale of growing crops that were pledged to a third party also represent cash collateral and require
consent of the court or lender before utilizing to pay operating expenses.
.05 In order to continue operations, one of the first motions filed by a debtor in a Chapter 11
bankruptcy proceeding is a motion for the use of cash collateral. This motion may be contested, and
the accountant will frequently perform various financial analyses and be called upon to render expert
witness testimony. In order to establish the right to use cash collateral, the debtor must establish that
the creditor who has a security interest in the cash collateral is adequately protected. This essentially
means that the creditor’s secured position will not decline in value during the pendency of the case.
.06 If the secured creditor is oversecured, then the debtor may claim that the secured creditor is
adequately protected because the value of the collateral is in excess of the debt (the equity cushion).
If the secured creditor is barely secured or undersecured, then the debtor must provide either a
replacement lien in postpetition or other collateral to make up for the use of the prepetition cash
collateral or some other security so as to assure that the creditor’s position does not erode. Often,
the replacement lien is in the form of postpetition receivables and inventory. A judge will typically
authorize a debtor’s use of secured lender’s cash collateral and allow it to operate during the
bankruptcy proceeding provided it shows that secured creditors are adequately protected from decline
in the value of their collateral and there is at least some indication that the business is viable.
.07 Assume, for example, a manufacturer obtains a $10 million secured line of credit from its bank.
Eighteen months later, after negotiations to restructure the debt have failed, the manufacturer files
for bankruptcy protection. At the time of the filing, the value of the secured lender’s claim has
eroded to $5 million (that is, the value of its collateral has eroded to $5 million but it still is owed $10
million). At the cash collateral hearing if the debtor can successfully argue that (1) its business going
forward is viable and (2) that the secured lender’s collateral will not further deteriorate should the
debtor be allowed to operate (that is, the lender will receive at least $5 million), it will likely be
granted the use of the cash collateral of the secured lender. The secured lender will be granted a
replacement lien in postpetition cash collateral to afford adequate protection. The secured lender will
usually have the right to periodic reports as well as the right to inspect the debtor’s accounting
records or other operating performance reports to further protect its position. In this manner,
prepetition accounts receivable may be collected and the cash used to sustain the debtor’s postpetition
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operations. The debtor may also be required to make periodic cash payments in some amount to the
secured creditor to protect the creditor against further erosion of its position. If the creditor was, in
fact, undersecured, then such adequate protection payments subsequently will be used to reduce the
principal balance of the secured creditor's secured claim. The first approval for the use of cash
collateral often covers a very short time period, such as ten to fourteen days, and restricts the use of
cash to selected items or within a budget or other financial parameters.
.08 Courts are reluctant to refuse a request for the use of cash collateral. Often, indirect evidence
is used to convince the court that the creditor is adequately protected and that the cash collateral
should be released. Should the secured lender prove to the court that the debtor's business is not
viable or that its current claim would be eroded if the debtor was allowed to operate, a judge would
likely rule that the debtor could not use the cash collateral of the enterprise and approve a plan to
liquidate the assets of the debtor for the benefit of the secured creditor. Because the use of cash
collateral is so essential to the orderly operation of a business during bankruptcy, most debtors will
begin to negotiate with their secured lender for the use of cash collateral before a petition is filed.
If negotiations prove successful, then both parties file a stipulation for the use of cash collateral at
the time of the bankruptcy filing, negating the need for a future hearing on the matter.
.09 A motion for the use of cash collateral is often one of the motions made on the first day of a
bankruptcy case. Notice of such a motion must be given to the secured creditor affected, the U.S.
trustee, and the twenty largest creditors. An interim order is granted on an emergency motion
authorizing use of cash collateral; this is followed by a hearing (approximately fifteen days later) and
a further order authorizing the use of cash collateral. Cash collateral orders usually are for a limited
duration so that the lender maintains a degree of discipline and control during the course of the case.
Cases are substantially easier if there are agreements concerning cash collateral. Court fights over
cash collateral are costly and divert valuable time from management and the reorganization effort.
In addition, these disputes require substantial time and attention from the accountants and the
attorneys. The accountant serves the debtor well in these instances by developing credible budgets
and projections and by instituting the necessary management controls to assure that once agreements
are made concerning the use of cash collateral, management and staff take every step to ensure, to
as great a certainty as possible, that cash collateral will never be used by the debtor other than as
authorized by the court-approved cash collateral order. Failure to do so can be fatal to the
reorganization effort.
Debtor Financing
.10 Many debtors will find that the use of their cash collateral is not sufficient to sustain the
operating needs of the enterprise during the bankruptcy process. Seasonality or other factors may
also affect the company's liquidity. Obtaining postpetition or debtor-in-possession financing is
critical for many debtors to continue operating. Most trade creditors will not ship new inventory to
a debtor-in-possession, except on a cash-on-delivery basis, without postpetition financing terms in
place.
.11 Often, the assets of Chapter 11 debtors are subject to the perfected liens in favor of a single
secured creditor. In most cases, the lender who has been making advances secured primarily by
accounts receivable and inventory is not required, by the terms of its loan documents, to continue
providing these advances postpetition. Often, the secured lender continues financing the debtor-in-
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possession postpetition through a DIP loan. Prepetition secured lenders are in a precarious situation.
Although they understand that typically they would be in a better position obtaining going-concern
value for their collateral rather than liquidation value and therefore should provide a debtor-inpossession with postpetition financing, they also understand that bankrupt debtors, even if
reorganizing, are questionable credit risks. The secured lender is concerned with “throwing good
money after bad” and increasing the size of its loss. Significant negotiation must take place with the
secured lender to obtain DIP financing. As with using cash collateral, it is recommended that the
debtor begin negotiating with its secured lender for a DIP line prior to filing a bankruptcy petition.
To accommodate the financing needs of entities operating in bankruptcy, many banks and asset-based
lenders have developed special DIP financing units. The debtor can offer various inducements to the
secured lender in order to obtain DIP financing, including providing super-priority liens, additional
collateral, cross-collateralization, releases, and other enticements. These enticements, however, may
affect other parties in interest. For example, unsecured creditors may be concerned that the additional
collateral provided to the secured lender in exchange for DIP financing will reduce the recovery to
the unsecured creditors.
.12 Generally, a hearing will be held to approve the specific terms of any DIP financing.
Accountants advising a debtor-in-possession are often instrumental in assisting the debtor with
necessary DIP financing by gathering necessary financial information required by the lender,
analyzing the impact on the debtor of obtaining versus not obtaining DIP financing, assisting with
negotiations with the secured lender, analyzing the impact of the proposed DIP terms on all classes
of creditors, and testifying at any hearing on the proposed DIP financing.

Executory Contracts and Leases
.13 Section 365(a) of the Bankruptcy Code provides that a debtor-in-possession or trustee may,
subject to court authorization, assume, assign, or reject an executory contract or unexpired lease of
a debtor. Accountants advising a debtor-in-possession or trustee should be able to determine the
financial impact on the estate of assuming or rejecting a lease or contract asset.
.14 By assuming an unexpired lease or executory contract, the estate incurs an administrative
obligation equal to the total amount owing on the lease. Trustees involved in Chapter 7 bankruptcy
liquidations must assume an executory contract or lease within sixty days of the order for relief or
the contract or lease will be deemed rejected. There is no such time limitation for Chapter 11 cases,
except for the lease of nonresidential real property, provided the lease or contract is accepted or
rejected before a plan of reorganization is confirmed. However, with the passing of the Bankruptcy
Reform Act of 1994, the debtor must begin making current payments on any executory contracts not
yet rejected sixty days after the filing of the petition. For leases involving nonresidential real
property, the Bankruptcy Code provides that if the debtor does not assume an unexpired lease within
sixty days after the order for relief, the lease is deemed rejected and the property is surrendered to
the lessor. However, this sixty-day time period may be extended either by agreement of the lessor
or by requesting the bankruptcy judge to approve an extension. If an executory contract or lease is
rejected, the contract or lease is deemed breached as of the date immediately preceding the filing of
the petition, and the lease or contract assets will be excluded from the debtor’s estate. Therefore, all
claims for damages associated with lease-contract rejections are treated as prepetition claims.
Additionally, the Bankruptcy Code specified the maximum amount that a lessor of nonresidential real
property can claim as damages for the rejected lease. Amounts that are due for rent after the petition
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is filed and prior to rejection are considered administrative expenses at the contract rate. See In re
Pacific Atlantic Trading Co., 27 F.3d 401 (9th Cir. 1994).
.15 Accountants frequently provide advice to debtors-in-possession or trustees regarding the
allowed amount of rejected lease claims. Section 502(g) provides that the claim for rejecting an
executory contract or lease is a prepetition claim, and §502(b)(6) of the Bankruptcy Code limits the
claims from rejected real property lease commitments to the prepetition lease payments plus damages
resulting from the lease rejection. However, the Bankruptcy Code caps the damages for the real
property lease rejection at the greater of one year's lease payment or 15 percent of the rent reserved,
not exceeding three years of the rent reserved. For example, assume a retailer-debtor with one leased
location enters bankruptcy proceedings on December 3 1 , 19XX. At the time of filing, the retailer
has fifteen years remaining on its lease obligation. If the amount of its annual rent is $100,000, the
lessor's capped lease rejection claim will be the greater of one year's lease payment of $100,000 or
15 percent times the total amount owed under the terms of the lease, $225,000 [(.15 x ($100,000 x
15 years)], and not to exceed three times its annual lease of $300,000 (3 x $100,000). Thus, the claim
for damages could not exceed $225,000. Payments made for the use of the facilities during
bankruptcy and prior to rejection are an administrative expense.
.16 In In re Pacific-Atlantic Trading Co., the Appeals Court held that the contract rate applies and
thus limited the extent to which lesser amounts are allowed.
.17 Because lease rejection claims are prepetition unsecured claims and the lessor may eventually
receive far less than its allowed claim when a plan of reorganization is ultimately approved, many
debtors are able to renegotiate the terms of the lease to market rates both in bankruptcy or in out-ofcourt workouts.
.18 The value of a tenant's leasehold interest on assumption and assignment is another real estate
issue. Here, the accountant may work with real estate experts and may play a role in determining the
appropriate discount rate and present value of the bargain lease as of the date of the proposed
assignment.
Strategic and Operational Analyses
.19 Accountants are often called upon to assist management identify and analyze organization units
that for strategic or operational reasons will no longer be required postpetition or after plan
confirmation. Accountants can become involved in postpetition consulting activities such as
identifying an organization's unnecessary general and administrative expenses, recommending
alternative courses of action, or both. Such consulting assignments are often performed under
difficult circumstances— much of a debtor company's middle management may not only be weary
of the additional responsibilities placed upon them through the bankruptcy process but also fear for
their job security. Accountants often provide the analysis to determine which departments or
divisions will not survive the bankruptcy. It is not within the scope of this practice aid to describe
all of the procedures that may be applied in the analysis of operations and other strategic or
reengineering consulting assignments. Accountants should consult industry literature and
experienced bankruptcy and other technical practitioners for further guidance.
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Management Retention Plans
.20
When companies file for bankruptcy protection, they often lose much more than former
suppliers, lenders, and goodwill—they lose key members of management. Although court-appointed
trustees can and do effectively operate Chapter 11 entities, they frequently need assistance. Effective
management is required to lead a company through the bankruptcy process and the debtor back to
profitability and stability. Creditors otherwise have little choice but to abandon all hope of
reorganization and force liquidation proceedings.
.21 As a means of retaining key employees of debtor companies, courts have approved retention
plans designed to provide financial incentives for key employees to successfully restructure the
organization and to maximize its net worth. The accountant may assist in this process by researching
key industry salary information and negotiating with creditors to gain support.
.22 It is also critical to try to retain the debtor’s accounting staff. Generally, it is less expensive for
the debtor to use its own accountants for financial support in operating the company than to use
outside professionals. The accountant may also help determine the size and composition of the
accounting or finance department following the emergence from bankruptcy.

8.

AVOIDANCE POWERS
.01
Avoidance powers are those granted by the Bankruptcy Code to a trustee or debtor-inpossession to recover assets, set aside liens on property, or eliminate claims against the bankruptcy
estate. The trustee or debtor-in-possession utilizes this authority to ensure that prepetition actions
by the debtor or by creditors do not interfere with the objective of the bankruptcy process to provide
a fair and equal distribution of the debtor’s assets through liquidation or reorganization.
.02 In many Chapter 11 cases in which a consensual plan is developed between the debtor and
creditors, the debtor-in-possession may take no action to avoid some of the prepetition transfers of
the debtor. However, the debtor-in-possession may consider some of the debtor’s large payments
made to a bank or other major creditor within ninety days prior to the petition filing when negotiating
the terms of a plan. (See preferences below.) Even in consensual reorganization plans, the debtor-inpossession may try to recover prepetition payments to insiders.
.03 Accountants practicing in the bankruptcy field must understand the nature of transactions the
trustee or debtor-in-possession can avoid. The most successful efforts to avoid selected transactions
occur during the period prior to the plan’s filing or after the effective date. Some plans stipulate
payment for one or more classes of creditors from selected assets or equity placed in trust in addition
to recovery from actions taken after the plan’s confirmation.
.04
Case law developed the scope and criteria for avoidance actions. Working closely with
assigned attorneys, accountants are uniquely suited to gather the underlying facts, documents, and
analyses necessary to prove or refute avoidance actions. As trier of the case, the court ultimately
determines whether transactions or obligations are voidable. The accountant can also provide
testimony in court related to these issues.
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.05 The trustee must take action to recover transfers that may be deemed avoidable under the
Bankruptcy Code at one of the following two times:
1. W ithin two years after the entry of the order for relief (The time is extended to one year
after a trustee is appointed, providing the appointment was made during the second year
after the order for relief.)
2. At the time the petition is closed or dismissed if such action occurs prior to the end of the
two-year period (or extended period if a trustee is appointed)
.06 The two primary kinds of avoidance actions are preferences and fraudulent transfers, as
discussed below. The following is a brief summary of the major criteria used to determine the
avoidability of preferences or fraudulent transfers as well as other potential avoidable transaction or
obligation.7
Preferences (§547)
.07 The conceptual basis of preferences relates to the idea that certain creditors, prior to the debtor
filing a petition, and if the debtor was insolvent, receive to their advantage, and to other creditors'
disadvantage, a transfer of the debtor's property in payment of an antecedent debt (a debt incurred
before the transfer was made). A preference also may exist if a creditor receives an improvement to
its position, prior to the bankruptcy petition, by securing its previously unsecured claim without
additional consideration. In other words, a preferential payment occurs if a debtor makes a payment
to a creditor for an antecedent debt, therefore clearing up that debt, files for bankruptcy, and does not
make payments to similar antecedent debt holders.
.08 Avoidable transfers (cash, assets, or security interests in assets) must—
1.
2.
3.
4.

Benefit a creditor.
Be on account of an antecedent debt owed by the debtor before such transfer was made.
Be made while the debtor was insolvent.
Be made within ninety days before the filing of the petition or, for insiders, within one
year before the filing.
5. Allow the creditor to receive more than it would receive in a Chapter 7 liquidation.
.09 The Bankruptcy Code provides certain safe harbors for transfers that otherwise may be
preferential, including the following:
• Contemporaneous exchange for new value (§547(c)(1))
• Debt and payment of debt incurred in the ordinary course of business according to
ordinary business terms (§547(c)(2))
7 See Chapters 3 and 11 of Bankruptcy and Insolvency Accounting: Practice and Procedure by Grant W. Newton (New York: John W iley, updated
annually) for a discussion o f avoidance action.
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•
•

Loans whose proceeds are used to finance specific property (§547(c)(3))
Subsequent new value received by the estate (§547(c)(4))

•
•

Floating liens unless the position of the debtor is improved (§547(c((5))
Statutory liens not avoidable under §545 (§547(c)(6))

•
•

Alimony and support payments (§547(c)(7))
Consumer debt payments for less than $600 (§547(c)(8)).

.10 The Code itself provides little guidance as to how to analyze new value, ordinary course, and
other defenses. As a result, these areas are the subject of much litigation. Accountants should
familiarize themselves with the applicable case law, particularly for cases decided within the
appropriate circuit.
.11 Payments made for the benefit of an insider to a noninsider between ninety days and one year
prior to the petition’s filing may not be recovered from the noninsider, but may be recovered from
the insider receiving benefit from the transfer.
.12 In performing a search for preferential payments, the accountant needs to determine whether
the debtor was solvent or insolvent at the time the preference was made. In the scope of this
examination, the accountant must compare the cost to complete the analysis with the potential benefit
of the recovery to other creditors. The accountant also must examine suspicious transactions
including payments of loans that officers have personally guaranteed, payments of loans to related
parties, collateral given to lenders, and sales of merchandise.
.13 Liquidation Analysis. A successful preference action may require the determination that a
creditor received more than it would have in a Chapter 7 case. In order to complete such a
determination, the accountant must prepare a liquidation analysis, which is an estimate of the level
of return should a Chapter 7 trustee liquidate the assets and pay the creditors based on statutory
priority. The time period for liquidating assets is based on the trustee’s business judgment and the
creditor’s willingness to accept the trustee’s plan to liquidate the assets.

Fraudulent Transfers or Obligation Under Federal or State Law
.14 The underlying theory of fraudulent transfer laws is to prevent a debtor from hiding its assets
while its creditors go unpaid. Recently, these laws have applied to transactions in which the debtor
did not receive reasonably equivalent value for the transfer of assets. A substantial body of this law
has developed in the cases of some failed leveraged buyout transactions of the 1980s.
.15 Section 548 of the Bankruptcy Code or state law as provided for under §544(b) of the
Bankruptcy Code, such as the Uniform Fraudulent Transfer Act (UFTA), the Uniform Fraudulent
Conveyance Act (UFCA), or the Statute of Elizabeth, can apply. The time period from which action
can be taken to recover fraudulent transfers varies. For example, under §548 of the Bankruptcy
Code, the transfer must have been made within one year prior to the filing of the petition, and under
state law transfers subject to recovery can vary from one to six years, depending on the laws of the
state where the property is located.
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.16 The fraud can be actual or constructive. According to §548 actual fraud consists of the actual
intent to " ... hinder, delay, or defraud any entity to which the debtor was or became, on or after the
date that such transfer was made or such obligation was incurred, indebted..." Avoidance of these kinds of
transactions or obligations requires the proof of the debtor's intent.
.17 Three kinds of constructively fraudulent transfers are voidable under the Bankruptcy Code and
under most state laws. The constructively fraudulent transfer must have been for less than reasonably
equivalent value. The trustee may void a transfer of less than equivalent value if the following occur.
1. The debtor was insolvent (value of assets is less than liabilities) on the date that such
transfer was made or such obligation was incurred, or became insolvent as a result of such
transfer or obligation (balance sheet test).
2. The debtor was engaged in business or a transaction, or was about to engage in business
or a transaction, for which any property remaining with the debtor was unreasonably small
capital (capital test).
3. The debtor intended to incur, or believed that the debtor would incur, debts that would be
beyond the debtor's ability to pay as such debts matured (cash flow test).
.18 In evaluating fraudulent transfers, the accountant must ascertain when a fraudulent transfer has
occurred because that transfer represents a possible recovery that will increase the value of the estate.
Also, under certain conditions, a fraudulent transfer can prevent the debtor that is an individual from
obtaining a discharge. The accountant should carefully evaluate transactions with related parties and
others within the year prior to the filing of the bankruptcy petition for recovery under §548 of the
Bankruptcy Code and for recovery within a period up to six years, depending on state law, prior to
bankruptcy.
.19 The following transactions may be examples of fraudulent transfers: sale of an asset for less
than its fair market value; granting of additional liens to a secured lender for a minor concession from
the lender (for example, waiver of a technical default); and payment of an invoice for services
rendered to an affiliate of the debtor, rather than to the debtor.
Postpetition Transfers
.20 Section 549 provides that postpetition transfers of property that are not authorized under the
Bankruptcy Code or by the court are avoidable by the trustee. The most common avoidable
postpetition transactions include postpetition payments of prepetition debts without court approval.
The trustee or debtor-in-possession has the authority to use, sell, or lease property in the ordinary
course of business. The trustee can use, sell, or lease property outside the ordinary course of business
only with court approval, after notice and a hearing. When an involuntary petition is filed against
a debtor, the debtor has the authority to continue to operate the business to use, acquire, or dispose
of property as if an involuntary case had not commenced, except that the debtor may not pay
prepetition debts. Prepetition debts may be paid only when the bankruptcy court approves such
payments.
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.21 To prevent unauthorized postpetition transfers, the accountant should recommend the following
operative procedures:
1. Ensuring that prepetition debt payments are made only with proper authorization
2. Designating of an individual to handle all requests for prepetition debt payments
3. Communicating to appropriate accounting personnel techniques that prepetition creditors
might use to obtain unauthorized payments of prepetition debt
4. Notifying banks not to honor checks dated prior to the petition date that have not yet
cleared
Setoff
.22 The avoidance powers of the Bankruptcy Code setoff provisions in §553 prevent creditors from
accumulating obligations to the debtor to offset against their claims against the debtor. The
Bankruptcy Code allows a creditor to request the court to remove the automatic stay to allow it to
offset a debt it owes to the debtor that arose prepetition against a claim against the debtor that arose
before the commencement of the case. However, certain offsets allowing a creditor to improve its
position are voidable. For example, if a bank has a loan of $1,000 and a balance in the checking
account of $400 ninety days prior to the filing of the petition, an insufficiency exists of $600. If five
days prior to the filing of the petition, the bank offsets the current balance in the checking account
of $800 against the loan of $1,000, the insufficiency is only $200. Thus, the debtor would be able
to recover $400—the amount of the reduction of the insufficiency ($600 minus $200).
Statutory Liens (§545)
.23 Section 545 of the Bankruptcy Code allows the debtor to avoid the fixing of a statutory lien on
its property if that lien became effective against the debtor on the occurrence of the following events:
filing of the bankruptcy petition, filing of an insolvency proceeding such as a receivership,
appointment of a custodian to take possession of the assets, debtor insolvency, and financial failure
to meet specified benchmarks. Thus, the trustee can avoid a provision in a loan agreement stipulating
that if the current ratio declines below one, the creditor has a security interest in selected property of
the debtor. Section 545 also allows the debtor to avoid certain liens that are not perfected or
enforceable on the date the petition is filed and to avoid a lien for rents or distress for rents.
However, under Section 546 of the Bankruptcy Code, a creditor is entitled to perfect a lien that arose
prepetition to the extent that only a filing or notice is necessary to do so. Such perfection can be done
by filing an appropriate notice with the court.
Trustee as a Lien C reditor and as Successor to C ertain Creditors and Purchasers
.24 Section 544(a) of the Bankruptcy Code gives the trustee or the debtor-in-possession the power
to avoid unperfected security interests in personal property under Article 9 of the Uniform
Commercial Code. The debtor also can avoid other interests in the debtor’s property obtained by
judicial lien as of the date of the bankruptcy and unrecorded real estate transactions that are not valid
against a bona fide purchaser. For example, a security interest in both real and personal property that
has not been properly perfected can be avoided by the trustee or debtor-in-possession.
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.25 Section 544(b) of the Bankruptcy Code gives the trustee power to avoid any transfer of the
debtor's property, or any obligation incurred by the debtor that is avoidable under any other
nonbankruptcy law, by a creditor holding an unsecured claim. These powers afford the trustee or the
DIP the rights to avoid fraudulent conveyances or transfers under state law. It also affords the trustee
the rights to prejudgment attachment to preserve an estate to the extent that such powers are available
under state law. These powers may be vital if the trustee has been appointed to take over a business
or enterprise from dishonest or defalcating management.
Avoidance of Liens for Fines, Penalties, Forfeitures, and Damages
.26 The trustee in a Chapter 7 case may avoid a lien that secures a claim for a fine, penalty, or
forfeiture or for multiple, exemplary, or punitive damages, arising before the earlier of the order for
relief or the appointment of a trustee, to the extent that such fine, penalty, forfeiture, or damages are
not compensation for actual pecuniary loss suffered by the holder of such claim. Not only are the
liens for these kinds of claims avoidable, but the claim (in excess of actual pecuniary loss) itself falls
into a priority behind other unsecured claims.
Effects of Avoidance Actions
.27 Property can be recovered either from the initial transferee of such transfer, the entity for whose
benefit such transfer was made, or from any subsequent transferee of such initial transferee except
if the subsequent transferee takes the property for value and without knowledge of the voidability of
the transfer or if the subsequent is a good-faith transferee. A good-faith transferee from whom a
trustee recovers property is entitled to a lien on the property for the lesser of the cost of
improvements made after the transfer (less any profit realized) or for the increase in value of such
property as a result of such improvement.
.28 A lien that is avoided is preserved for the benefit of the estate. For example, a land and
building worth $1 million and with a first and second lien of $500,000 and $350,000, respectively,
would have the following result if the first lien was avoided as a preference:

Property Value
First Lien
Second Lien
Estate Interest

Value to Estate
Before Lien
Avoidance

Value to Estate
After Lien
Avoidance

$ 1,000,000
(500,000)
(350,000)

$ 1,000,000
(350,000)
$

650,000

.29 Not only does the estate's interest increase, but the estate replaces the first lien holder and is
entitled to the first $500,000 from the sales proceeds before any payment to the second lien holder.
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.30 The avoidance creditor cannot set off the trustee’s claim against his or her prepetition claim
except by settlement and approval of the bankruptcy court. The avoidance creditor is not entitled to
a claim or any dividend unless it has paid the amount or turned over any such property for which it
is liable under the avoidance claim. An avoidance creditor who has not returned the property to the
estate has no claim and cannot vote on a plan of reorganization.
.31 Repayment of a preference claim gives the creditor a claim equivalent to the amount and status
that would have existed if the creditor had not received the preferential payment. For example, if a
creditor received a payment of $100 on a $300 unsecured claim, their net claim against the debtor
would be $200. The return of the $100 preference to the debtor will result in the creditor having an
unsecured claim against the debtor for $300.

Solvency and Liquidation Analysis
.32 Measurement of a debtor’s solvency or liquidation value is a required test for several of the
avoidance actions (liquidation analysis is also a part of plan confirmation). As noted earlier, the
solvency and related tests are grouped in the following categories:
1. Balance sheet—Asset less than liabilities
2. Capitalization— Unreasonably small capital
3. Cash Flow—Inability to meet debts as they become due

33 The Balance Sheet Test. The balance sheet test for insolvency is an element of proof to avoid
the following:
1.
2.
3.
4.
5.

Fraudulent transfers and obligations (§547(2)(B), UFCA, and UFTA)
Preferences (§547(b)(3))
Setoffs (§553(a)(2)(B)(ii), (3)(B) and (c))
Statutory liens (§545(1)(D))
Certain other state law claims through §544(b)

.34 In general, this test of insolvency means that the sum of an entity’s debts is greater than the
value of all of that entity’s property. The most significant difference between the Bankruptcy Code,
UFTA, and UFCA concerns the definition of property value. The Bankruptcy Code and UFTA value
property at a fair valuation, while the UFCA appraises property at the present fair salable value.
.35 Statutory and case law definitions have developed over time and provide some guidance for
selecting the appropriate conceptual approach to perform a solvency analysis. As is apparent from
the wide variety of rulings in the case law, the accountant must consider the facts of each insolvency
study to refine this case law into a logical approach and presentation.
.36 Also, courts have ruled that generally accepted accounting principles (GAAP) for financial
reporting purposes may have limited use in determining the insolvency of a debtor. For insolvency
purposes, assets are stated at fair value, not cost, and value may be given to contingent claims.

¶ 8.30

PROVIDING BANK RUPTCY AND REORGANIZATION SERVICES

39

3. 7 Excluded from the analysis is property that is transferred, concealed, or removed with intent
to hinder, delay, and defraud or exempt property. For partnerships, the general partner's excess of
nonpartnership property over such partner's nonpartnership debts is included.

3 8 Claims or liabilities of the debtor are defined very broadly under the Bankruptcy Code. Claims
can be divided into two categories: fixed or contingent.
3 9 Fixed claims include such liabilities as accounts payable, accrued liabilities, notes payable,
taxes payable, and any other noncontingent claims. Fixed claims generally are measured in
accordance with GAAP. For example, a bond issued at a discount is reported at the original issued
price plus amortization of the discount based on the effective interest method. Unamortized issuance
cost is not allowed. Principal, interest, penalties, and any other costs due (attorney's fees and so on)
are accrued as of the date of the insolvency analysis. The accountant must search for unrecorded
liabilities to measure these claims.

.40 Contingent claims include guarantees, indemnities, cross-collateralization of assets, warranty
claims, lawsuits, and claims (for example, product liability, tort, breach of contract, toxic waste, and
so on)— made or not made, but for which sufficient events had occurred as of the solvency date to
give rise to the potential claim— liquidation and wind-down costs, executory contract claims or
commitments, and unfunded pension liabilities. All creditors are entitled to participate in the
bankruptcy process and therefore have the right to vote on a plan. A contingent or disputed creditor
is entitled to have its claim estimated for purposes of voting if the claim cannot be determined, fixed,
or liquidated in a sufficient timely basis. In estimating such claims, the court considers notions of
valuation and probability of occurrence in an attempt to determine the amount of the claim for voting
purposes. Such amounts should not influence the courts subsequent determination of the allowed
claim.
.41 The Capitalization Test. Not precisely defined in either the Bankruptcy Code or case law, the
term capital has taken on a number of possible meanings, including cash, working capital, and equity
or borrowing capacity or both. In general, one may consider capital as the total resources available
to the debtor to sustain operations and pay debt as it matures.
.42 From the standpoint of raising additional equity capital, the courts generally do not consider
promises to contribute additional funds to the debtor by its existing shareholders. The debtor may
not be able to sell additional equity interests if that debtor already is having financial difficulties and
lacks the projected earning or cash flow to justify additional new equity investments. Contractual
(for example, loan covenants) or regulatory restrictions on a debtor may affect the use of equity
(restricted retained earnings) or the ability to raise additional equity.
.43 The debtor's equity is often considered a pool of resources available for ordinary downturns
in its business. The accountant can analyze the expected amount of equity necessary to endure
normal periods of losses stemming from seasonal, industry, or economic turns or start-up periods.
If the debtor's equity, working capital, or borrowing capacity is not sufficient to withstand these
expected trends, it may have unreasonably small capital.
.44 The Cash F low Test. This cash flow test can be met by showing the expectations of the debtor
when it incurred obligations or by evidence created or existing at the time they were incurred. An
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accountant may assist counsel by identifying evidence in the debtor’s projections or other financial
records showing its ability or inability to meet obligations. Frequently, debtors have prepared
projections with analysis, assumptions, and sensitivity of variables relative to their business
operations. A review of these assumptions and variables may indicate a clear inability to meet the
obligations as they become due, especially in light of historical trends.

9.

FINANCIAL REPORTING DURING THE REORGANIZATION
.01
Accountants may perform many services during a Chapter 11 case that involve financial
statements. In November of 1990, the AICPA’s Accounting Standard Executive Committee
(AcSEC) issued SOP 90-7, Financial Reporting by Entities in Reorganization Under the Bankruptcy
Code, which represented the first major pronouncement on financial reporting by companies in
bankruptcy. The Financial Accounting Standards Board (FASB) has not issued any statement
addressing reporting issues of companies in Chapter 11. However, the FASB did review the content
of SOP 90-7 and did not object to its issuance. All companies reorganizing under Chapter 11 must
follow the provisions of SOP 90-7 and must disclose any departures. Financial statements issued
during the reorganization or on emergence from Chapter 11, including statements issued based on
audit or review, must follow SOP 90-7 in order for the financial statement to be presented in
accordance with GAAP.
.02 SOP 90-7 applies to financial reporting by companies that have filed Chapter 11 petitions and
expect to reorganize and continue operations and companies that emerge from Chapter 11 under
confirmed plans. It does not apply to companies that are restructuring their debt outside of Chapter
11, or to those that adopt Chapter 11 plans of liquidation. SOP 90-7 is not applicable to Chapter 7
cases or governmental reorganizations under Chapter 9.
.03 SOP 90-7 covers how to account for the activities of the company during Chapter 11 and on
emergence from Chapter 11. This section addresses how to account for the entity during the Chapter
11 proceedings, for which information to include in operating reports, special report preparation, and
financial analysis needed while the debtor attempts to reorganize. A subsequent section describes
how to account for the debtor on emerging from Chapter 11. The reader also should refer directly
to SOP 90-7.
.04 The reorganizing debtor’s financial statements should demonstrate the financial evolution of
the debtor during the Chapter 11 proceeding. For financial statements issued in the year the petition
is filed and in subsequent years, the debtor should distinguish transactions and events directly
associated with the reorganization from transactions related to the ongoing operation of the business.
Several significant areas of the financial statements reflect this principle.

Balance Sheet
.05 Paragraphs 23 to 26 of SOP 90-7 provide specific guidance for preparing the balance sheet
liability section in a reorganization.
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.06 Liabilities. Prepetition liabilities subject to compromise should be reported separately from
those not subject to compromise and from postpetition liabilities. Liabilities subject to compromise
include unsecured claims, undersecured claims, and fully secured claims that may be impaired under
a plan. If there is some uncertainty as to whether a secured claim is undersecured or will be impaired
under the plan, the entire amount should be included with prepetition claims subject to compromise
(see paragraph 23, SOP 90-7).
.07 Most prepetition claims are reported initially as liabilities subject to compromise for several
reasons. For example, at the time the balance sheet is prepared, the collateral may not have been
appraised. Also, it might be determined as the case progresses that estimated cash flows to be
generated from the property are less than anticipated. All security interests may not have been fully
perfected. Due to these and other factors, it is not unusual for claims that were presumed fully
secured at the commencement of a case to be compromised during the proceeding.
.08 The debtor should feel free to reclassify liabilities from those subject to compromise to those
that are not subject to compromise or vice versa as such reclassifications are determined. Paragraph
26 of SOP 90-7 indicates that circumstances arising during the reorganization may require a change
in the classification of liabilities between those subject to compromise and those not subject to
compromise.
.09 Principal categories (priority claims, trade debt, debentures, institutional claims, and so on) of
claims subject to compromise should be disclosed in the notes to the financial statements. Note that
in the financial reporting it is imperative to provide information about the nature of the claims rather
then whether the claims are current or noncurrent.
.10 Liabilities N ot Subject to Com prom ise. Liabilities that are not subject to compromise consist
of postpetition liabilities and liabilities not expected to be impaired under the plan. One example of
a loan that the debtor may leave unimpaired is a fully secured loan with an interest rate much less
than the current market rate. These liabilities are reported in the normal manner and are segregated
into current and noncurrent categories if a classified balance sheet is presented.
.11 The liability section of the balance sheet would be presented in the following manner.
Liabilities and Shareholder's Equity (Deficit)
Liabilities Not Subject to Compromise
Current Liabilities
Short-term borrowings
Accounts payable-trade
Liability under warranty contracts
Other current liabilities
Total current liabilities
Bonds payable, 6 percent fully secured
Total liabilities not subject to compromise
Liabilities Subject to Compromise (Note A)
Total liabilities

$

250,000
1,650,000
90,000
______35,000
2,025,000
4,000,000
6,025,000
7,695,000
$ 13,720,000
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The notes to the financial statements include the following.
Note A: On July 5 , 199x, the company filed a Chapter 11 bankruptcy petition.
Liabilities subject to compromise consist of the following.
Secured debt, 14% secured by first
mortgage on building
Priority tax claims
Senior subordinated secured notes (15%)
Accounts payable and other
miscellaneous claims
Subordinated debentures (17%)
Total

$ 1,000,000
610,000
4,000,000
85,000
2,000,000
$ 7,695,000

.12 In this example, because of the low interest rate on the 6-percent secured bonds, the debtor
leaves the bonds unimpaired. Accordingly, they are listed as long-term liabilities that are not subject
to compromise.
.13 Reporting Value. The debtor should report liabilities that may be affected by the plan at the
expected amount allowed even though those liabilities may be settled for a lesser amount. For
example, once the allowed amount of an existing claim is determined or can be estimated, the
accountant should adjust the carrying value of the debt to reflect the amount allowed. Paragraph 25
of SOP 90-7 provides that debt discounts or premiums as well as debt issue costs should be
considered as valuations of the related debt. If the allowed claim differs from the net carrying
amount of the debt, the accountant should adjust the discount or premium and deferred issue costs
to the extent necessary to report the debt at the allowed amount of the claim. If these adjustments
are not enough, the carrying value of the debt will be adjusted. The gain or loss resulting from the
adjustment entries is reported as a reorganization item.
.14 If the Bankruptcy Court determines that the amount of an allowed claim including accrued
interest as of the petition date on an unsecured $1,000 bond is $950, the debtor must adjust the
discount and bond issuance cost to result in a carrying value of $950. If the balance of the discount
is $60 and the balance of the unamortized issuance costs is $20, the adjustment needed to report the
claim at the allowed amount is $30. All of the unamortized issuance costs and $10 of the discount
results in a “loss from adjustments of liabilities to reflect allowed claims” of $30 to be reported as
a reorganized item.
.15 Prepetition claims that become known after the petition is filed, such as a claim for damages
arising from the rejection of a lease, should reflect the expected amount of the allowed claim and not
an estimate of the settlement amount. Paragraph 48 of SOP 90-7 suggests that these claims be
reported at the amount allowed by the court because that is the amount of the liability until it is
settled. The use of the allowed amount is consistent with other prepetition liabilities. The debtor
should record the claim for damages when the decision is made to reject the lease, or in case the
debtor is unable to estimate the damages, at a later date when the amount of the damages from the
lease rejection can be estimated.
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.16 If management estimates that the claim for damages from the rejection of a lease will be
$50,000, the debtor should report the $50,000 as a liability subject to compromise. This procedure
is accurate even though management expects the plan to provide for the payment of only 20 percent
of unsecured prepetition claims.
.17 Warranty claims raise similar issues. The debtor should base liability for warranty on an
estimate of the amount that will be allowed. To maintain customer goodwill, the court may order the
debtor to honor warranty claims from the sale of all goods including sales prior to the filing of the
petition. In this situation, it would appear that the debtor should reflect on the balance sheet the
reserve for warranty claims as a liability not subject to compromise. The amount of the reserve
would continue to be estimated in the normal manner based on the provisions of FASB Statement
of Financial Accounting Standards No. 5, Accounting for Contingencies.
.18 E stim ated Claim s. FASB Statement No. 5, which provides guidance in determining the
expected amount of an allowed claim, requires the recognition of a contingency in the financial
statements if it is probable that the contingency will become a liability and the amount of the
probable liability is reasonably estimable. Claims that are not subject to reasonable estimation are
disclosed in the notes to the financial statements. The claim should be recorded as soon as these two
accrual provisions of FASB Statement No. 5 are satisfied. SOP 90-7 requires the recording of a
liability once it is estimated under the provisions of FASB Statement No. 5.
Statement of Operations
.19 In addition to issuing the monthly statement of operations to the court, the debtor may issue
operating statements to satisfy Securities and Exchange Commission (SEC) requirements or for any
other purpose. Paragraphs 27 to 30 of SOP 90-7 explain how to report items in the statement of
operations issued during the period when the debtor is reorganizing under Chapter 11.
.20 In financial reporting during Chapter 11, the debtor must clearly separate activities related to
normal operations from those related to the Chapter 11 reorganization. Thus, revenues, expenses
(including professional fees), realized gains and losses, and provisions for losses resulting from
Chapter 11 reorganization and restructuring are separately reported. According to paragraph 27 of
SOP 90-7, items related to the reorganization (except for discontinued operations, which are already
reported separately) should be reported in a separate category within the income (loss) from
operations section of the statement of operations. The operating statement that relates to the
reporting of reorganization items is illustrated as follows.
Earnings before reorganization items and income
tax benefits
Reorganization items:
Loss on disposal of facility
Professional fees
Provision for rejected executory contracts
Interest earned on accumulated cash
resulting from Chapter 11 proceeding

$ 47
(60)
(50)

(10)

1
(119)

Loss before income tax benefit and discontinued
operations

$(72)
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.21
Note that the reader of the statement of operations can determine the amount of income
generated from continuing operations. The impact of the reorganization is reported separately.
Although it may involve management’s judgment to determine the earnings that relate to ongoing
operations, a reasonable estimate is much more beneficial to the reader than commingling both
operating and reorganization results.
.22 Restructuring Gains or Losses. Gains or losses from the restructuring or disposal of assets
directly related to reorganization are reported as a reorganization item unless the disposal meets the
requirement for discontinued operations—which is reported separately under current practice.
Accounting Principles Board (APB) Opinion No. 30, Reporting Results of Operations, requires that
gains or losses from discontinued operations should be reported, net of taxes, separately in the
statement of operations.
.23 Gains or losses associated with the cancellation on any lease or executory contract would be
reported separately. Also reported as a reorganization item is the gain or loss from the entries made
to adjust the carrying value of debt so that it agrees with the amount of the allowed claim.
.24 Professional Fees. Professional fees are expensed as incurred and reported separately as a
reorganization item. Professional services that have been rendered but not paid are accrued to the
extent that the debtor expects the court to allow these fees as administrative expenses.
.25 Interest Revenue. The debtor reports separately as a reorganization item any interest income
earned in a Chapter 11 case that would not have been earned but for the proceeding. In many cases,
large amounts of cash accumulate during the proceeding because the debtor is not servicing any debt
while the debtor is operating in a Chapter 11 reorganization. Thus, interest revenue is not a normal
operating item and is presented as a reorganization item.
.26 To determine the amount of interest revenue to report as a reorganization item, the debtor
estimates the interest income that would have been earned if a Chapter 11 petition had not been filed.
Interest in excess of this estimated amount is reported as a reorganization item. In many cases, since
a cash shortage often leads to the debtor filing a bankruptcy petition, very little interest revenue could
have been earned without filing the petition.
.27 Income from Debt Discharge. Income from debt discharge in a Chapter 11 case is shown as
an extraordinary item whether or not fresh start reporting is required. Although most debtors have
already been reporting the income from debt discharge as an extraordinary item, SOP 90-7 makes
it clear that this is the acceptable practice.
.28 Interest Expense. Paragraph 29 of SOP 90-7 states that “[i]nterest expense should be reported
only to the extent that it will be paid during the proceeding or that it is probable that it will be an
allowed priority secured or unsecured claim.” In a Chapter 11 case, interest on prepetition debt
generally is allowed after the petition is filed (1) in the case of oversecured debt to the extent that the
value of the collateral exceeds the amount of the debt, and (2) in the case of unsecured debt only in
situations in which the debtor expects to pay unsecured creditors at least 100 percent of their claim.
Interest earned on both secured and unsecured debt prior to the date that the Chapter 11 petition was
filed is allowed and is considered part of the claim on which interest accrued.
.29 SOP 90-7 requires disclosure of the extent to which reported interest differs from the stated
contractual interest. The SEC staff prefers that SEC registrants disclose the contractual interest
parenthetically on the face of the statement of operations. According to SOP 90-7, interest expense
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is not considered a reorganization item. Some Chapter 11 debtors find it necessary to obtain a line
of credit for suppliers to ship inventory on account after the filing of the petition. Often, no or
limited funds are actually advanced by the financial institution. Some practitioners have argued that
the fees paid for the debtor-in-possession credit facility should be considered as a reorganization
item. There is some basis for this argument provided the charges exceed what would be paid if the
debtor were not in Chapter 11 and the fees are not for interest.
Statement o f Cash Flows
.30 As was the case with the statement of operations, the reorganization items are disclosed
separately within the operating, investing, and financing categories of the statement of cash flows.
Reorganization items related to operating cash flows are better reflected if the direct method is used
to prepare the statement of cash flows.8
3 1 The operations section of the statement of cash flows based on the direct method is as follows.
Cash flows from operating activities:
Cash received from customers
Cash paid to supplier and employees
Interest expense
Net cash provided by operating activities

$

before reorganization items

147

Operating cash flows from reorganization items:
Interest received on cash accumulated because
of the Chapter 11 proceeding
Professional fees in connection with the
Chapter 11 proceeding

1

(50 )
(49 )

Net cash used by reorganization items
Net cash provided by operating activities

2,220
(2,070)
(3)

$

98

3 2 If the indirect method is used, the details of the operating cash receipts and payments resulting
from the reorganization are disclosed in a supplementary schedule or in the notes to the financial
statement. The footnote or supplementary schedule includes the information from the reorganization
section of the statement of cash flows presented above.

8 The direct method first presents the cash collected from customers and then the major categories o f disbursements requiring cash. The indirect
method starts with net income and then adds or subtracts the adjustments necessary to determine cash flow s from operations. The direct and
indirect methods only influence the manner in which the cash flow s from operations are presented. Thus, cash flow s for financing and
investing activities are presented in the same manner under both the direct and indirect methods.
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.33 The following example based on the indirect method satisfies the requirements of SOP 90-7
and includes the reorganization items in the statement rather than the notes.
Net loss

$ (118)
Adjustment to determine net cash provided by operating
items before reorganization items:
Depreciation
Loss on disposal of facility
Loss due to rejection of executory contract
Loss on discontinued operations
Increase in postpetition liabilities and other
liabilities
Increase in accounts receivable
Reorganization items
Net cash flow from operating activities

20
60
10
56
250
(180)
49
$ 147

Reorganization items:
Interest received on cash accumulated because
of the Chapter 11 proceeding
Professional fees for services rendered in
connection with the Chapter 11 proceeding
Net cash utilized by reorganization activities
Net cash provided by operating activities

1
(50)
$
$

49
98

3 4 Any reorganization items included in financing and investing activities are disclosed separately.
For example, cash flows from the sale of assets not needed by the reorganized company are shown
as a reorganization item in the investing section of the statement of cash flows.
3 5 SOP 90-7 provides guidance on how companies reorganizing under Chapter 11 should prepare
financial reports. Although the attestation standards may not apply to financial statements issued in
the rendering of litigation services that might include some of the services rendered in Chapter 11,
SOP 90-7 would still apply. The application of the attestation standards to bankruptcy work is
described in the section entitled “Application of the Accountant’s Report to Bankruptcy
Proceedings.” Some of the specific services rendered in bankruptcy proceedings involving the
issuance of financial reports are in the following paragraphs.

Operating Reports
3 6 The debtor must file operating reports with the court as required by the U.S. trustee, usually on
a monthly basis. The operating statements are the court’s and creditors’ (and their committees’)
major source of information concerning the current financial operation of the debtor-in-possession
or trustee. The Office of the United States Trustee has drafted operating reports that it plans to issue
as models to encourage consistency in operating reports throughout the United States. Currently,
each region has its own requirements. The draft of the operating statements indicates that the
following items are required:
1. Statement of operations
2. Statement of cash flows
3. Balance sheet
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4.
5.
6.
7.
8.
9.

47

Summary of bank statement reconciliations
Accounts receivable agings
Postpetition taxes and payables agings
Status of postpetition taxes
Status of insurance coverage
Schedule of payments to insiders and professionals

3 7 Currently, regions do not consistently require disclosure of all of the information included in
the preceding list.

.38 Operating statements should be prepared in accordance with the requirements of SOP 90-7.
If the statements do not satisfy the requirements of SOP 90-7 (even though the U.S. trustee
requirements are satisfied) the accountant, if preparing or associated with the statements, should
indicate that they are not prepared in accordance with GAAP.
Supporting Services
.39 The accountant may prepare financial statements, including supplemental schedules, and
analysis to support actions taken by creditors' committees, debtors in bankruptcy proceedings, or
both. SOP 90-7 applies to the extent that financial statements are issued during the reorganization.
For example, if a balance sheet is prepared for a period ending after the petition is filed, the debt that
is subject to compromise should be shown separately from the debt that is not subject to compromise
and postpetition liabilities. Situations that may require financial information include the following:
1. Motions to appoint trustee or remove management. An analysis of financial information
may support a position regarding management's competence.
2. M otions for use o f cash collateral The accountant may use cash flow projections
demonstrating the impact on operations of the release of various amounts of cash collateral
to determine the terms of a cash collateral agreement. The accountant often prepares
special schedules that demonstrate how the cash will be utilized at the time of the request
for the release of cash collateral and subsequent schedules that trace the use of the cash
released.
3. M otions for approval o f debtor-in-possession financing. Information similar to that
prepared for utilizing cash collateral may assist in deciding on a credit extension.
4. M otions fo r relief o f stay. Financial information helps to establish the debtor's current
financial condition and value of assets and to estimate the debtor's future financial
condition.
5. Recovery o f preferences or fraudulent transfers. Analysis of the debtor's solvency at the
time of various transfers will help to determine preferencial or fraudulent transfer status.
6. Business plan analysis. The debtor requires the analysis of historical data and preparation
of earnings and cash flows projections to develop the business plan.
7. Feasibility o f plan o f reorganization. Cash flow projections can demonstrate the debtor's
capability to fund the debt and interest payments required under the plan.
8. Best interest o f creditors. Schedules demonstrating the liquidating values of the debtor
show how much the creditors would receive in a liquidation compared to the amount that
would be paid under a Chapter 11 plan.
9. Cram-down requirements. If a class of creditors does not accept the plan, special analysis
may show that the amount and the value of payments intended under the plan meet the
requirements necessary to overrule the creditors' objections.
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.40 In addition to the analysis and preparation of accounting information, special consideration is
given to tax issues. Examples of selected decisions requiring analysis of the tax consequence include
the following:
1.
2.
3.
4.
5.

Timing of the bankruptcy petition filing
Timing and selection of asset sales
Timing and sequencing of transactions involving debt discharge
Terms and content of plan
Timing of effective date

.41 Accountants must be aware of special issues requiring tax planning. Some of these issues are
briefly discussed in the section entitled “Income Tax Awareness Issues.”

.

10

DETERMINATION OF CLAIMS AND INTERESTS
.01 As previously noted, the Bankruptcy Court has the authority to determine the amount of a claim
or interest to be allowed in the case. The Bankruptcy Court makes this determination for all claims
related to core proceedings even though the debt may be contingent, disputed, or unliquidated.
Proof of Claim o r Interest
.02 Section 501 of the Bankruptcy Code and Bankruptcy Rule 3002 provide for the filing of a proof
of claim by a creditor or indenture trustee and for the filing of a proof of interest by either a preferred
or common shareholder.
C hapters 7 and 13
.03 In a Chapter 7 or Chapter 13 case, an unsecured creditor or an equity holder must file a proof
of claim or interest for the claim or interest to be allowed. A secured creditor also must file a proof
of claim for the claim to be allowed under §502 or §506(d) of the Bankruptcy Code unless a party
in interest requests a determination and allowance or disallowance. A proof of claim is to be filed
within ninety days after the date set for the meeting of creditors under §341(a) of the Bankruptcy
Code. For cause, the court may extend this period, and the court will fix the time period for the filing
of a proof of claim arising from the rejection of an executory contract.
.04 According to Bankruptcy Rule 1019(4), claims that are filed in a superseded case are deemed
filed in a Chapter 7 case. Thus, in a case that is converted from Chapter 11 to Chapter 7, the creditor
need not file a proof of claim in Chapter 7 if one was filed in the Chapter 11 case. However, if the
debt was listed on the schedules in a Chapter 11 case and a proof of claim was not filed, the creditor
must file a proof of claim on conversion of the case to Chapter 7 (see Bankruptcy Rule 1019).
C hapters 9 , 11, and 12
.05 It is not mandatory to file the proof of claim in a Chapter 9 , 11, or 12 case provided the claim
is listed in the schedule of liabilities. However, if the claim is not scheduled or the creditor disputes
the claim, a proof of claim should be filed. A proof of claim filed supersedes any scheduling of that
claim in accordance with §521(1) of the Bankruptcy Code. In a Chapter 12 case, the proof of claim
must be filed within ninety days after the date is set for the meeting of creditors under §341(a) of the
Bankruptcy Code.
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.06 N ature o f Claim . To be allowed, one need not file a proof of claim in a prescribed form.
However, the holder of the claim must state an explicit demand showing the nature and the amount
of the claim and provide evidence of an intent to hold the debtor liable for the debt, In re Sambo's
Restaurants, 754 F.2d 811 (9th Cir. 1985).
.07 A timely proof of claim for a prepetition claim can generally be amended after the bar date.
Many cases have addressed the extent to which proofs of claims filed by the Internal Revenue
Service (IRS) can be amended after the bar date. The courts have allowed the IRS to amend the
proof of claim if the adjustments are reasonable and relate to a year for which a claim was filed.
However, attempts by the IRS to amend a proof of claim after the bar date for a year not listed on the
original proof of claim have not been successful.9
Allowed Claims
.08 The accountant may assist the debtor in determining the correct amount of a claim. To
determine the total amount of claims against a debtor in bankruptcy, the accountant compares the
formal claims filed by the bar date against the claims listed in the schedules. The accountant also
researches the debtor's records if there is some question regarding the amounts listed in the
schedules. For example, if an accountant enters a case after the filing of the schedules and is then
engaged to establish the total amount of claims filed in bankruptcy, he or she might tabulate and
review all proofs of claim filed by creditors, assuming that they represent all claims in the estate. If
the accountant fails to cross-check the proofs of claim against the index of claims filed on the
schedules, errors may go undetected— the amounts may be misstated and improper claims may not
be excluded. Thus, the accountant needs to always provide in the plans any claims in a Chapter 11
case that are listed in the schedules for which proofs of claims were not filed. In addition, the
accountant may assist in reconciling any differences between the amount shown on the proof of claim
and the records of the debtor. The accountant retained to provide services related to claim analysis
should review both §502 of the Bankruptcy Code and the reasons claims are disallowed.
.09 Upon the recovery of a setoff or voidable transfer, such as a preference, §502(g) and (h) provide
that such a claim is treated as though it had arisen prior to the filing of the petition resulting in the
creditor's claim being considered a prepetition claim. Tax claims that arise, for a period ending prior
to the filing of the petition and also after the filing of the petition, are eighth-priority tax claims and
thus are treated as though the claim had arisen prior to the petition date. For example, §502 considers
the assessment of additional income taxes resulting from an audit of a tax return due within three
years before the petition date as a prepetition claim even though the assessment may have been made
after the petition was filed.
Secured Claims
.10 The Bankruptcy Code refers to creditors as holders of either secured or unsecured claims. The
Bankruptcy Code considers the claim secured to the extent of the value of the collateral. Section
506(a) of the Bankruptcy Code states the following.
An allowed claim of a creditor secured by a lien on property in which the
estate has an interest, or that is subject to setoff under section 553 of this title,
is a secured claim to the extent of the value of such creditor's interest in the
estate's interest in such property, or to the extent of the amount subject to
9 See §10.4, Bankruptcy and Insolvency Taxation by Grant W. Newton and Gilbert D. Bloom (New York: John W iley & Sons, updated annually).

¶ 10.10

PROVIDING BANKRUPTCY AND REORGANIZATION SERVICES

50

setoff, as the case may be, and is an unsecured claim to the extent that the
value of such creditor’s interest or the amount so subject to setoff is less than
the amount of such allowed claim.
.11 An undersecured creditor’s allowed claim is separated into two parts. A secured claim exists
to the extent of the value of the collateral, and the balance is unsecured. First, a secured claim must
be an allowed claim; second, it must be secured by a lien on the property; and, third, the debtor’s
estate must have an interest in the property secured by the lien or it must be subject to setoff.
.12 A creditor may prefer to have the entire claim classified as unsecured for several reasons
including a low value for the collateral in relationship to the amount of the claim, or the collateral
may not be able to withstand probable attacks. The Bankruptcy Code does not specifically provide
that the creditor has the right to renounce the collateral in situations in which the creditor would
prefer to have the entire claim classified as unsecured; however, this principle was well established
under prior law. In the case of a secured claim, the fact that the creditor did not file a proof of claim
does not preclude the bankruptcy court from determining the secured status of the claim.
.13 Under §1111(b)(2) of the Bankruptcy Code, the creditor has the election in a Chapter 11 case
to have its entire claim classified as secured. Under the election, the creditor is entitled to receive
payments equal to the amount of the claim and that have a value equal to the value of the collateral.
.14 If a creditor makes a § llll(b )(2 ) election and holds a $1,000 note that is secured with property
that has a present value of $800, the debtor must provide that the creditor will receive total payments
of $1,000 and the value of the future payments must equal $800 at least. The creditor does not
receive any additional consideration for the unsecured portion of the debt. On the other hand, if the
creditor does not make the §1111(b)(2) election, the debtor must provide payments of at least the
amount of the secured claim ($800) and the value of the future payments must equal $800. The
creditor also has an unsecured claim of $200 and shares in the distribution with other unsecured
creditors. The creditor generally makes the §1111(b)(2) election if the creditor thinks the property
is undervalued or will increase in value in the future, distributions to unsecured creditors will be
limited, and the debtor subsequently will be required to dispose of the property because of its
inability to fund the future debt payments. If the property increases in value and subsequently is
disposed of for $1,100, the creditor has a claim against the proceeds for at least $1,000 (reduced by
any payments received) if the §1111(b)(2) election was made. If the election was not made, the
amount of the claim is only $800 (reduced by any payment subsequently received).
.15 Section 1111(b)(1) of the Bankruptcy Code provides that unless the property is sold or will be
sold under the plan, a nonrecourse debt will be considered recourse for the purpose of determining
claims in a Chapter 11 case. If a creditor has a $500 nonrecourse claim and the value of the collateral
is only $300, the creditor has a secured claim for $300 and an unsecured claim for $200 unless the
creditor makes the election to have all of its claim considered secured under §1111(b)(2).

Interest
.16 Interest stops accruing at the time the petition is filed and the unpaid interest earned to the date
of the petition is considered a prepetition claim. However, §506(b) provides that interest accruing
after the petition is filed on prepetition secured claims is allowed to the extent that the value of the
collateral exceeds the debt. Accountants are frequently retained to determine collateral values.
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.17 Interest on unsecured claims generally is paid in Chapter 11 only if creditors are receiving full
payment for their claims. Section 726(a)(5) provides that in case of a Chapter 7 liquidation, a
creditor can receive interest accruing during the proceeding on prepetition debt only after all other
creditors' claims have been satisfied.
Priorities
.18 The Bankruptcy Code and subsequent amendments establish the order of payment of the
expenses of administration and other unsecured claims that have priorities over general unsecured
claims. Priorities are important in both Chapter 7 and Chapter 11. Distributions are made in a
Chapter 7 case according to the priorities established in the Bankruptcy Code; in a Chapter 11 case,
a plan is not confirmed unless the debtor has provided for all priority claims in the plan. Section 507
of the Bankruptcy Code provides for the following priorities:
1. Administrative expenses
2. Unsecured claims in an involuntary case arising after commencement of the proceedings
but before the granting of an order of relief
3. Wages earned within ninety days prior to filing the petition (or the cessation of the
business) to the extent of $4,000 per individual
4. Unsecured claims to employee benefit plans arising within 180 days prior to filing the
petition limited to $4,000 times the number of employees covered by the plan less the
amount paid in item 3 above and the amount previously paid on behalf of such employees
5. Unsecured claims of grain producers against a grain storage facility or of fishermen against
a fish produce storage or processing facility to the extent of $4,000
6. Unsecured claims of individuals to the extent of $1,800 from deposits of money for the
purchase, lease, or rental of property or purchase of services for personal use not delivered
or provided
7. Allowed claims for debts to a spouse, former spouse, or child of the debtor for alimony,
maintenance, and support of such spouse or child in connection with separation agreement,
divorce decree, or property settlement
8. Unsecured tax claims of governmental units, as follows:
(a) Income or gross receipts tax due (including extension) within three years prior to
filing petition
(b) Property tax last payable without penalty within one year prior to filing petition
(c) Withholding taxes
(d) Employment tax on wages, and so forth, due within three years prior to the filing of
the petition
(e) Excise tax due within three years prior to the filing of the petition
(f) Customs duty on merchandise imported within one year prior to the filing of the
petition
(g) Allowed unsecured claims based on any commitment by the debtor to a federal
depository institution's regulatory agency (or predecessor) to maintain the capital of
an insured depository institution
.19 The actual, necessary costs of preserving the estate, including wages, salaries, and commissions
for services rendered after the commencement of the case are considered administrative expenses.
Taxes incurred for periods ending after the petition was filed are considered an administrative
expense and tax claims incurred before the petition was filed are eighth priority (item 8 in the
preceding list) if they meet the requirements under §507(a)(8) of the Bankruptcy Code.
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.20 Compensation awarded a professional person, including accountants, for postpetition services
is an expense of administration. Expenses incurred in an involuntary case subsequent to the filing
of the petition but prior to the appointment of a trustee or the order for relief, often called “gap”
claims, are not considered administrative expenses. They are, however, granted second priority under
§507.

Classification of Claims
.21 Section 1123(a)(1) of the Bankruptcy Code requires that any plan of reorganization designate
classes of claims other than priority claims as well as interests. The Bankruptcy Code classifies these
claims as either impaired or unimpaired. An impaired class of claims is simply a class of claims that
is treated differently under the plan of reorganization than it would have been otherwise. The plan
of reorganization must specify which classes are impaired and unimpaired. With respect to impaired
classes of claims, the plan must specify how they are treated under the plan. The plan must provide
for the same treatment of each claim or interest in a particular class unless a particular claim holder
or interest holder agrees to a less favorable treatment for the particular claim or interest.
.22 Claims may be collected in the same class only if they are substantially similar to other claims
or interests in a particular class. For example, all unsecured claims are customarily placed in the
same class. However, a separate class may be established for small unsecured claims if the court
determines that this is reasonable and necessary for administrative convenience. In addition, many
courts have held that a deficiency claim of an undersecured creditor must be classified separately
from all other unsecured claims because with such deficiency undersecured creditors have the right
to be elected as fully secured under §1111(b)(2)(B) of the Bankruptcy Code whereas other unsecured
creditors do not have this right. Other courts have not made this distinction.
.23 Naturally, each secured creditor must be classified separately because each secured creditor
holds different collateral to support its secured claim.
.24 The role of the accountant with respect to classification and valuation of claims is vital because
the collateral underlying the claim must be valued. Under §506(a) of the Bankruptcy Code, the
accountant must consider valuation of the collateral at the time and for the purpose the valuation is
being made. Even on an orderly basis, the valuation of collateral to the secured creditor for
liquidation may differ substantially from the valuation of the collateral to the debtor needing the
collateral for the continued operation of its business. Often, all interested parties require judgments
and expert testimony to determine the enterprise’s ability to continue as a going concern.
.25 Interest Classification. Interest is also classified separately if the securities have different
rights. For example, preferred stock is in a separate class from common stock, and one issue of
preferred stock may be in a separate class from another if the rights are different. Unless the class
of creditors agrees otherwise, equity interests cannot receive consideration unless other classes are
paid in full. This is the general statement of §1129(b) of the Bankruptcy Code, which provides that
a plan must be “fair and equitable” with respect to each impaired class rejecting the plan. This is
usually referred to as the absolute priority rule.

.26 However, a substantial body of law and writing exists with respect to the so-called new value
exception to the absolute priority rule. The “new value exception” holds that if the debtor contributes
new money or money’s worth which is sizable to the enterprise— and for this purpose substantiality
requires an evaluation of what an independent third person might pay for the enterprise—then the
debtor, in essence, may buy back its equity in the enterprise and cram-down a plan against the will
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of creditors and senior interest holders. The theory is that in liquidation, the creditors or interest
holders get no more equity and the debtor is not keeping equity but rather buying back.
.27 C laim Subordination. Subordination could occur by agreement or by order of the court.
There are at least four types of subordination that require consideration in developing a plan, as
described in the following list.10
1. Contractual Subordination. An agreement whereby a creditor gives another creditor
superior rights to collect the debt. This is common in Chapter 11 cases. In a leveraged
buyout, junior bonds often are issued that are subordinated to senior notes and other junior
bonds. Some agreements forbid the subordinated creditor from receiving any payment
until the senior creditor is paid in full. A bank may require this type, complete
forbearance, under which loans from the owner are subordinated. The more common type
is inchoate forbearance under which the subordinated creditor cannot receive payments
if the debtor is in default on the senior debt.
2. Codebtor Claims Subordination. Under §509 of the Bankruptcy Code, the codebtor who
pays part of the claim of the primary creditor may have his or her claim against the debtor
subordinated to that of the primary creditor.
3. Securities Fraud Claims Subordination. Under §510(b) of the Bankruptcy Code, claims
for fraud in the purchase of a security are subordinated to all claims or interests superior
or equal to the security, except that if such claim is common stock, it has the same priority
as common stock. For example, defrauded purchasers of common stock will have the
same priority as other common stockholders but will be subordinated to all preferred
stockholders and to general unsecured creditors.
4. Equitable Subordination. Section 501(c) of the Bankruptcy Code provides that the court,
after notice and a hearing, may apply principles of equitable subordination. Grounds for
equitable subordination include fraud, illegality, breach of fiduciary relationships, or other
blatant wrongdoings, as well as undercapitalization at the time credit is extended, and
control over the debtor's operations.
11.

PLAN OF REORGANIZATION
.01 The alternatives available to companies in financial distress are numerous: out-of-court
workout settlements, assignment for the benefit of creditors, Chapter 7 liquidations, and
reorganization or liquidation proceedings under Chapter 11 of the Bankruptcy Code. This section
describes the process of developing a Chapter 11 plan of reorganization. The process can also apply
to a plan of settlement that might be developed out of court.
The Reorganization Process
.02 As mentioned in the "Overview of Bankruptcy" section of this practice aid, the filing of a
Chapter 11 petition automatically results in a stay of all actions that creditors and others might bring
against the debtor, including lien enforcement. The purpose of this automatic stay is to allow the
debtor or trustee the time to reorganize the affairs of the estate. Bankruptcy Rule 2003 provides that
between twenty and forty days after the order for relief, the U.S. trustee must call for a hearing at
which the debtor shall appear and submit to an examination by its creditors under oath (this hearing
is commonly referred to as the 341(a) meeting). The U.S. trustee must also appoint a committee of

10 Daniel C. Cohn, "Subordinated Claims: Their Classification and Voting under Chapter 11 o f the Bankruptcy Code," Am erican Bankruptcy Law
Journal, vol. 56 (October 1982), pp. 295-301.
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unsecured creditors holding claims against the debtor to represent the interests of all others similarly
situated and usually considers those creditors on the debtor’s list of twenty largest unsecured
creditors for the committee. Other interested parties including bondholders, banks, and equity
interests may form additional committees for their own benefit. The court may schedule a hearing
to authorize the debtor’s use of the enterprise’s cash collateral. During the months following the
filing of a petition, interested parties may file numerous other actions, or bring those actions before
the Court, or both. During this time and through this process, many debtors begin to formulate a plan
of reorganization. Other debtors identify the underlying cause of the financial problems, develop a
plan to overcome these problems (elimination of unprofitable stores, products, and so on) and
formulate tentative terms for a plan of reorganization before filing the Chapter 11 petition.
.03 The ability of a Chapter 11 debtor to emerge from bankruptcy depends on the development of
a plan that is acceptable to the parties that have an interest in the case. A plan of reorganization
resolving the claims of the secured and unsecured creditors and the interests of equity security
holders of the debtor requires majority consent. However, it is possible under certain conditions, as
described in the following pages, to confirm even if one or more classes do not approve the plan.

Exclusivity
.04 During the first 120 days after the order for relief, the debtor has the exclusive right to
negotiate and file a plan of reorganization. A debtor may petition the court for one or more
extensions of this exclusive period so it may have sufficient time to amass the financial and other
information required to determine and negotiate its plan. For example, a bankruptcy judge may
extend exclusivity in the case of a retailer filing for bankruptcy in March, after it collects the revenues
from its previous holiday season sales. One rationale for an extension is that the retailer needs at
least one year (or another holiday selling season) to rethink its operations to prepare adequately a
reasonable business plan. Conversely, a judge may deny a debtor’s request for an extension of
exclusivity if the debtor fails to show adequate cause. If a plan is filed during the exclusivity period,
the Court grants the debtor an additional exclusive period—limited to 180 days from the date of the
filing in a voluntary case, unless the period is extended in order to obtain the necessary acceptances
of its plan. The debtor must provide a disclosure statement containing sufficient information to allow
the creditors and other parties in interest to evaluate the plan before votes on the plan are accepted.
The disclosure statement is discussed in more detail in the section entitled “Disclosure Statements.”
.05 Creditors and other parties in interest may object to numerous extensions of a debtor’s
exclusivity period because of the inherent delays to the reorganization process. The Bankruptcy
Code has anticipated this potential problem and provides creditors with mechanisms that force the
debtor to keep the process moving—or risk losing the debtor’s exclusive rights. One such
mechanism ending a debtor’s exclusivity period (in addition to the court refusing to grant an
extension) is for a creditor’s successful request for the appointment of a trustee to oversee the
debtor’s reorganization. The appointment of a trustee automatically ends a debtor’s exclusivity
period.
.06 After a debtor’s exclusivity period ends, any party—including the debtor, creditors, or equity
security holders—may file a plan. A debtor may file a plan on the day exclusivity ends even though
it has not come to a consensual agreement with its creditors as to the terms of the plan and even if
the debtor realizes the proposed plan is not feasible. This act allows the debtor to use the additional
exclusivity period normally used for plan acceptance to continue to negotiate with its creditors
(without a competing plan). Plans may be amended after they are filed. In fact, amendments are
common and may be material.
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Nature of Process
.07 Debtors may meet with creditors well before a bankruptcy filing is ever anticipated. Creditors
may also organize themselves into a committee and negotiate with the debtor to restructure existing
debt. If the creditors and the debtor agree unanimously to the terms of a plan or restructure, it is
deemed an out-of-court workout thus avoiding the likely significant time and expense of a Chapter
11 filing. However, should one or more creditors not agree to the terms of a proposed workout, a
debtor may be forced to file a prepackaged Chapter 11 petition solely to bind the dissenting creditors
through the provisions of the Bankruptcy Code. In a preaccepted or prepackaged plan, a debtor will
solicit acceptances to a proposed plan of reorganization, often over the objections of dissenting
creditors. Upon obtaining the requisite number of acceptances, the plan proponent files a
preapproved plan with the court (preapproved by the requisite number of creditors, not as yet by the
court). Such prenegotiated plans, if successfully implemented, can help a financially distressed
company avoid the expense, time, and diversion of management energies that are often associated
with protracted Chapter 11 filings.
.08 Prepackaged plans generally work best for debtors with financial difficulty caused by financial
rather than operational issues. Examples of an appropriate prepackaged plan include a leveraged
buyout, a single-asset real estate case, or a holding company case in which there are a limited number
of classes and little or no relief is sought from trade creditors. Generally, a packaged plan works in
situations in which an out-of-court settlement could have developed. Debtors who take action as
soon as problems begin to develop, rather than waiting until the creditors begin filing liens, have a
much better chance to reorganize out of court or through a prepackaged plan. The accountant should
know that prepackaged plans are not always successful and can develop into lengthy Chapter 11
proceedings. The accountant may consider seeking a retainer sufficient to cover the necessary
expenses associated with such proceedings.
.09 Many businesses with operational problems are unable to develop a prepackaged plan, but will
complete a considerable amount of prebankruptcy planning before filing the Chapter 11 petition. The
extent of their prebankruptcy plans will vary, but the planning often involves an analysis of the
debtor's problems and the kind of action that is needed to solve the problems, such as the elimination
of selected product lines or retail outlets, and the development of a business plan. In some cases, the
debtor may reach an agreement with a key lender to provide debtor-in-possession financing once the
petition is filed and proceed with preliminary discussions with selected creditors as to the terms of
the reorganization plan.
.10 In the majority of Chapter 11 petitions, debtors have no plans for reorganizing the business and,
as a result, most of these businesses end up liquidating. Often, these companies have no business
plans or any idea as to the viability of the business. Thus, before any effort can be made to
reorganize the debtor, it must be determined whether the business is viable. If the viability study
indicates that the business can generate enough cash flows to sustain operations, a business plan will
be prepared identifying those parts of the debtor's business that show promise for profitable
operations. A plan for reorganization will then be developed based on the business plan.
Contents of a Plan
.11 A reorganization plan is essentially a contract between the debtor, its creditors, and other
interested parties which outlines and incorporates the terms agreed to during the negotiating process.
For example, the fictitious manufacturing company, XYZ Company (XYZ) in Chapter 11 could
develop the following fictitious agreement. X Y Z's financial schedules accompanying its petition

¶ 11.11

56

PROVIDING BANKRUPTCY AND REORGANIZATION SERVICES

(commonly referred to simply as Schedules) listed $2,500,000 of senior secured debt, $1,000,000 of
subordinated debt, $200,000 of trade payables, and 1,000 common shareholders. During the
exclusivity period, the debtor and its creditors negotiate and agree on a consensual reorganization
plan calling for the senior secured debtholders to receive repayment of $1,500,000 over time and a
conversion of its remaining $1,000,000 of debt into equity of the reorganized entity. XYZ’s
subordinated debtholders agree to repayment over time of $700,000 as satisfaction of their
$1,000,000 debt. XYZ’s trade creditors agree to a one-time payment of $140,000. The debtor’s
reorganization plan filed with the court encapsulates the above in a written, formal agreement
between the parties. As this example illustrates, a consensual plan often provides for distributions
outside of the absolute priority rule. (Under the absolute priority rules of the Bankruptcy Code, the
most senior creditors are entitled to payment in full before any junior creditors or equity interests are
satisfied.)

Classification of Claims
.12 Section 1122 of the Bankruptcy Code provides that claims or interests can be divided into
classes, if each claim or interest is substantially similar to the others of the class. All creditors or
equity holders in the same class are treated the same, but separate classes may be treated differently.
In addition, a separate class of unsecured claims may be established consisting of claims that are
below an amount the court approves as reasonable and necessary for administrative convenience.
This allows the debtor to dispense with many small creditors quickly in order to minimize the number
of creditors with whom it must deal on an ongoing basis (for example, for whom it must maintain
accurate addresses, to whom it must make multiple distributions, and so on). Creditors in the
convenience class often are paid 100 percent of their claim on the effective date of the plan.
.13 Generally, creditors whose claim amount exceeds the threshold to qualify for the convenience
class have the option to reduce their total claim amount in order to elect into this class. Creditors
may select this option if they prefer the terms for payment of the claims in the convenience class.
.14 For example, claims of less than $1,000, or those creditors who will reduce their claim to
$1,000, may be placed in one class and the claimants receive the lesser of $1,000 or the amount of
their claim. A creditor with a claim for $1,600 may elect to reduce the claim to $1,000 and receive
$1,000 rather than partial extended payments for the $1,600 claim. Of course, the dollar threshold
of the convenience class of claims depends, among other factors, on the size of the case and the
number of small claims. In some cases, the threshold exceeds $5,000, in others $100.
.15 Unsecured Claims. Generally, all unsecured claims, including claims arising from the rejection
of executory contracts or unexpired leases, will be placed in the same class except for administrative
expenses. They may, however, be divided into different classes if separate classification is justified.
The Bankruptcy Code does not require that all claims that are substantially the same be placed in the
same class. The Code does, however, provide that if all of the claims that are the same are placed
in one class, each claim holder must have the opportunity to receive the same consideration as other
claim holders in that class.
.16
Deciding how to group claims becomes an important strategic decision if the debtor-inpossession doubts that the plan will be confirmed. To a certain degree, the Bankruptcy Code allows
the manipulation of classes as long as the claims grouped together are substantially similar. It is
important to note that the substantial similarity applies to claims and not creditors. Also, the court
disapproves of gerrymandered classes for the sole purpose of obtaining a consenting impaired class.
Some courts frown on only a slight impairment of a favored class, sometimes referred to as artificial
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impairment. Finally, creditors cannot be classified in any way that may unfairly discriminate among
classes. An example is grouping long-term suppliers that have an equity position in the debtor and
thus have a strong interest in seeing the reorganization succeed with creditors who are pushing for
liquidation.
.17 Secured Claim s. Generally, each secured claim with an interest in specific property belongs
in a separate class. However, the court often allows the placement of creditors in the same class if
those creditors hold purchase money mortgages on different parcels of real property in a similar
location. See In re Palisades-on-the-Desplaines, 89 F.2d 214 (7th Cir. 1939). The court classifies
secured claims on the basis of priority under state law, the nature of the collateral, and agreement
among creditors with respect to subordination. An earlier section of this practice aid, "Determination
of Claims and Interests," also discusses secured claims and undersecured claims.
.18 In terest Claim s. Interest claims are also classified separately if the securities have different
rights. For example, preferred stock is in a class separate from common stock, and one issue of
preferred stock may be in a separate class from another if the rights are not the same.
Terms
.19 Section 1123 of the Bankruptcy Code makes certain provisions of a reorganization plan
mandatory. Every plan must divide creditors' claims and ownership interests into classes and
designate whether or not the claims are impaired under the plan terms. Section 1124 of the
Bankruptcy Code indicates that a claim or interest is impaired unless the plan leaves unaltered the
legal, equitable, and contractual rights of the claim or interest; or if a default has occurred, cures the
defaults, reinstates the maturity date, and compensates the holder of the claim or interest for damages.
.20 Because class treatment varies under the terms of a plan, interested parties often contest the
claims classification process. In the XYZ Company example, certain subordinated debtholders may
attempt placement in the same class as the trade creditors (who will be paid immediately under the
terms of the plan as opposed to over time). On the surface, such a contention may seem
unreasonable— the characteristics of trade creditors certainly differ from those of subordinated
debtholders. But because both claims are unsecured and have the same rights on liquidation, the
debtholder may make a case to place both kinds of claims in the same class and receive the same
treatment.
.21 The Bankruptcy Code requires that the plan treat each and every claim in a given class the same
(unless the claimants agree to different treatment). For example, XYZ's plan would not conform to
the Bankruptcy Code if that plan provided for full payment to certain trade creditors and only 90
percent payment to other trade creditors. Finally, a plan must provide adequate means for its
implementation and contain provisions pertaining to the voting rights of any securities of the
reorganized debtor. Means for a plan's implementation include selling assets, modifying contracts,
curing defaults, and issuing securities.
.22 According to the terms of the plan, a claim is deemed impaired if the creditor receives less than
its original contractual agreed-upon amount or payment on different terms than agreed. Every plan
must state which classes are unimpaired and how to treat those classes. In the XYZ Company
example, all classes are impaired because XYZ will pay them less than the amounts contractually
promised to them or because XYZ has altered the terms of their original repayment contract. Had
X YZ's plan called for full repayment to its secured creditors and not altered their rights, their claims
would be deemed unimpaired because their interest would remain unaltered. Only impaired classes
can vote on the plan. Unimpaired classes are deemed to have accepted the plan.
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.23 In addition to the mandatory provisions described above, §1123 also contains several
permissible provisions. For example, the plan proponent may determine which class of claims will
be left impaired, provide for the assumption or rejection of executory contracts, provide for the sale
of all of the debtor’s property and the distribution of the proceeds to the creditors in the form of a
liquidation plan, and include any provision in the plan that is consistent with the provisions of the
Bankruptcy Code.

Disclosure Statement
.24 The Bankruptcy Code accommodates the acceptance or confirmation of both consensual and
nonconsensual plans. A party may not solicit the acceptance of a plan from creditors or other parties
in interest unless said parties receive a written disclosure statement containing “adequate
information” as approved by the court. A disclosure statement is similar to a prospectus in that in
theory it contains all of the information necessary for the interested party to make an informed
decision. The disclosure statement must have the court’s approval, after notice and hearing, before
being sent to creditors or shareholders for review. Unlike the plan of reorganization, the Bankruptcy
Code does not govern the content of the disclosure statement; opinion varies as to which kind of
information to include in the disclosure statement.
.25 The courts determine what is adequate information on a case-by-case basis. Often, this loose
interpretation creates the need for accountants and other financial professionals to become more
involved in the reorganization process. A disclosure statement’s numerous financial schedules
interest creditors and shareholders if they are assessing the potential of the debtor’s future prospects.
Although the debtor is in the best position to provide these schedules, frequently the accountants for
the creditors or equity security holders take responsibility for developing this information,
particularly if the creditors or equity holders are filing a plan. Potential schedules (not to be confused
with the Schedules submitted upon filing a Chapter 11 petition) for inclusion in a disclosure
statement include the following:
1. Audited statements of the debtor’s financial position as of the date of the petition or at
the end of a recent fiscal year or quarter
2. Results of operations for the bankruptcy period
3. Detailed analysis of the debtor’s assets, including current values and other relevant
information
4. Description of reorganization value
5. Description of liquidation analysis
6. Description of all outstanding obligations
7. Schedules outlining the use of new capital
8. Projections of future operations
9. Tax consequences of the proposed plan
10. Recovery analysis

Reorganization Value
.26 The accountant often analyzes and includes in the disclosure statement the reorganization value
of the entity to emerge from bankruptcy. SOP 90-7 provides that companies that expect to adopt
fresh-start reporting should report information about the reorganization value in the disclosure
statement. A 1941 U.S. Supreme Court decision established the appropriate method for determining
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reorganization value. See Consolidated Rock Co. v. DuBois 312 US 510 (1941). In Consolidated
Rock, the court determined that the proper means to value an entity emerging from bankruptcy was
to assess the entity's future earnings capacity (as opposed to valuations based on the book values of
the entity's assets or the market value of its outstanding stocks and bonds). Although earlier courts
based reorganization value on the capitalization of earnings, since 1980 courts have focused more
on discounted cash flows. It should, however, be noted that reorganization value is often determined
after considering the results of more than one approach to determine the value.
.27 Reorganization value based on the present value of future cash flows of an entity emerging
from bankruptcy consists of the following three components:
1. The present value of the entity's future cash flows (discounted by its cost of capital)
2. The present value of the entity's residual value (value beyond the forecast period)
3. The value of any assets not required for operating the reorganized entity (that is, excess
working capital and assets liquidated as part of the plan)
.28 Interested parties often contest reorganization value in a bankruptcy proceeding. Usually,
determining the reorganization value is critical to developing a plan. Once the debtor, creditors,
equity security holders, and other parties in interest agree on the reorganization value of the entity
emerging from bankruptcy, the value is then allocated among the creditors and equity holders.
Accordingly, before it can be determined what amount each party will receive under a plan,
reorganization value must be determined. To illustrate, the plan in the XYZ Company example
assumes a reorganization value of $3,340,000 allocated as follows:
New Debt
Senior secured debt holders
Subordinated debt holders
Trade creditors
New Equity
Senior secured debt holders
Total

$ 1,500,000
700,000
140,000
2,340,000
1,000,000
$ 3,340,000

.29 Exhibit 1, "Analysis of Recoveries Based on Reorganization Value," outlines the analyses of
recoveries based on reorganization value in the XYZ example, the recovery percentages to each
creditor group based on a reorganization value of $3,340,000 are 100 percent for the senior secured
debtholders and 70 percent to the subordinated debtholders and trade creditors. Because a claimant's
share of the reorganized debtor is an allocation based on its legal standing and priority vis-a-vis other
creditors, its recovery percentage changes depending upon the reorganization value. A creditor group
seeking equity in a reorganized debtor is indifferent to the reorganization value placed upon the entity
by others if (1) it believes the reorganization value it has determined is correct, and (2) it demands
(and receives) a straight percentage of the new equity. For example, in the XYZ example, as long
as the senior secured debtholders believe that the reorganization value is $3,340,000 and receive 100
percent of the new equity of the reorganized debtor, they remain whole. Should the reorganization
value prove to be higher, their recovery will be greater than 100 percent. However, as exhibit 1
demonstrates, should reorganization value actually be less than $3,340,000, the senior secured debt
holders' recovery percentage will decline.
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EXHIBIT 1
XYZ Company, Inc.
Analysis o f Recoveries Based on Reorganization Value
Structure before reorganization
Assumed reorganization value of XYZ Company, Inc.
Less
Existing senior secured debt
Existing subordinated debt
Existing trade creditor debt
Current outstanding debt
Equity (Deficit) in XYZ before restructure

$ 2,340.000

$ 2.590.000

$ 3.340.000

2,500,000
1,000,000
200,000

2,500,000
1,000,000
200,000

2,500,000
1,000,000
200,000

3,700,000

3,700,000

3,700,000

$(1,3 6 0 ,000) $(1,110,000)

$ (360,000)

D ebt restructure
Senior secured debt (Percent of face value)
Subordinated debt (Percent of face value)
Trade creditors (Percent of face value)
Total debt after restructure
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60.0%
70.0%
70.0%

$1,500,000
700,000
140,000

$1,500,000
700,000
140,000

$1,500,000
700,000
140,000

2 3 4 0 ,000

2,340,000

2,340,000
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XYZ Company, Inc.
Analysis of Recoveries Based on Reorganization Value (Continued)
Equity restructure
Equity to Senior Debt
(Percent of New Equity)
Equity Subordinated Debt
(Percent of New Equity)

100.0%
0.0%

$

—
— ____
— ____

$ 250,000
250,000

$ 1,000,000
1,000,000

Total Debt + Equity after restructure

$ 2.340.000

$ 2,590,000

$ 3,340,000

Assumed reorganization value of XYZ Company, Inc.

$ 2,340,000

$ 2,590,000

$ 3,340,000

Recovery percentages after restructure
Senior Secured Debtholders (New Debt + Equity/Old Debt)
Subordinated Debtholders (New Debt + Equity/Old Debt)
Trade Creditors (New Debt/Old Debt)

60.0%
70.0%
70.0%

70.0%
70.0%
70.0%

100.0%
70.0%
70.0%
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Liquidation Analysis
3 0 One of the provisions of the Bankruptcy Code requires that each holder of either a claim or an
interest who does not vote in favor of the plan must receive at least an amount equal to that which
would be received in a Chapter 7 liquidation. This financial protection for dissenting members of
an accepting class is known as the best interests test. To satisfy this test, the accountant prepares a
liquidation analysis of the debtor. A typical liquidation analysis includes a listing of all assets with
two corresponding values: 1) a going-concern value associated with the reorganized entity, and 2)
a value assuming the assets are liquidated in an orderly fashion over a reasonable time period. For
example, the liquidation value of a retail chain would use values expected from sales of stores or
groups of stores if it is anticipated that such stores could be sold in a reasonable time period rather
than using going-out-of-business values. In determining the liquidation value of an enterprise, the
accountant should consider the expenses associated with liquidating the assets and prepare detailed
notes to accompany the liquidation analysis. The accountant preparing a liquidation analysis should
not attempt to value assets outside of his or her area of expertise. For example, an accountant capable
of determining the liquidation value of a cement manufacturer’s raw materials may not have the
expertise to value its art collection. When confronted with such special assets, the accountant should
seek out expert opinion.
3 1 In addition to satisfying the best interests test, debtors use liquidation analyses to negotiate with
creditors both before and after filing a petition. For example, XYZ may use its liquidation analysis
to—
1. Educate its trade creditors as to their inferior position with respect to the senior creditors.
2. Convince them that their best chance for recovery is through a reorganization (as opposed
to a liquidation where all of the proceeds would go to the creditors with higher priority;
see exhibit 2, “Liquidation Analysis.”
3 2 Although companies in financial distress often make prepetition reductions in their finance and
accounting departments as a means to reduce costs, they frequently need to hire outside professionals
to assist them in preparing the liquidation analysis and other financial schedules. The Bankruptcy
Code provides a safe harbor provision for accountants and others who prepare information for
inclusion in a disclosure statement from the often inadequate records of a financially distressed
debtor. Honest mistakes in disclosure do not result in liability under nonbankruptcy law for soliciting
acceptances (or rejections) of a plan or for offering securities under it. Accountants wishing to
perform future auditing services to a reorganized debtor should know not to impair their
independence with respect to the debtor.
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EXHIBIT 2
XYZ Company, Inc.
Liquidation Analysis
Pre-effective
Date
Value

Liquidation
Adjustment

$ 2,000,000

$ -

Post-effective
Date
Liquidation
Value

Assets
Cash
Total cash

2,000,000

—

$ 2,000,000
2,000,000

Accounts receivable:
Less than 45 days outstanding
46 to 120 days outstanding
Greater than 120 days outstanding

200,000
100,000
50,000

(100,000)
(80,000)
(45,000)

100,000
20,000
5,000

Total accounts receivable

350,000

(225,000)

125,000

Inventory:
Finished goods
W ork in process
Spare parts
Raw materials

200,000
100,000
25,000
75,000

(160,000)
(95,000)
(23,750)
(7 1 ,250)

40,000
5,000
1,250
3,750

Total inventory

400,000

(350,000)

50,000
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XYZ Company, Inc.
Liquidation Analysis (Continued)

Machinery and equipment:
Industrial equipment

$

300,000

$

(270,000)

30,000

Computer equipment

75,000

(67,500)

7,500

Leasehold improvements

75,000

(67,500)

7,500

Office equipment and furniture

50,000

(45,000)

5,000

500,000

(450,000)

50,000

Intangible assets—patent

50,000

(25,000)

25,000

Total intangible assets

50,000

(25,000)

25,000

3,300,000

$ (1,050,000)

$ 2,250,000

Total machinery and equipment

Total asset liquidation value

$

Less:
(250,000)

Administrative claims and trustee fees under Chapter 7 proceedings

$2,000,000

Amount available for secured creditors

2,500,000

Senior secured claims

Estimated payout to secured creditors per dollar

$

(500,000)

Amount available for unsecured creditors

1,200,000

Total unsecured claims

Estimated pay out to unsecured creditors per dollar
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Plan Acceptance
3 3 In order for a class of creditors or other parties in interest to accept a reorganization plan, that
plan must receive a requisite number of affirmative votes or not be impaired. A plan may be
accepted by one class of creditors and not accepted by another class and still be confirmed by the
court. One of the most important concepts of Chapter 11 is that members of a class can bind the
entire class to accept a plan, provided that class solicits a majority vote. Such a plan is crammeddown but only if the plan is fair and equitable; meaning that junior creditors, interest holders and
equity holders receive nothing unless the senior rejecting class is paid in full in money or money's
worth. The new-value exception or corollary to the absolute priority rule is the only other possible
exception to the absolute priority rule.
3 4 Under the Bankruptcy Code, a class of claims is deemed to have accepted a plan if two-thirds

in amount and more than one-half in number of the allowed claims vote for acceptance of the plan.
Note that only the claims of creditors who vote are counted for this purpose. A class of interests,
usually equity security holders, is deemed to have accepted a plan when holders of two-thirds of the
shares that voted have accepted the plan.
Plan Confirmation
3 5 Section 1129(a) of the Bankruptcy Code contains thirteen requirements to satisfy before
confirming a plan. Provisions 1 through 6 ensure, among other things, that the Bankruptcy Code was
followed and that disclosure was proper. Provisions 7, 8, and 9 require a valuation of the debtor's
assets to determine how to pay creditors and to ensure that the debtor meets the creditor's best
interests. Provisions 10 and 11 require acceptance by at least one impaired class of claims and that
the Code deems the plan feasible. Provision 12 requires the payment of all fees payable under 28
U.S.C. §1930, as determined by the court on confirmation. Provision 13 provides for the
continuation of all retiree benefits after the plan's effective date. Accountants can involve themselves
in almost every aspect of the plan confirmation process and are often called upon to testify as expert
witnesses.

.36 The drafters of Chapter 11 realized that if an affirmative vote of all classes of claims was
required for confirming a plan, groups of creditors or equity holders might delay seemingly good
reorganization plans. Accordingly, the Bankruptcy Code provides for the confirmation of a
reorganization plan without the affirmative vote of all classes. Under certain circumstances, the court
will confirm a plan even though an impaired class has rejected the plan. This action is known as
cramdown. For example, assume in the XYZ illustration that the senior secured lender votes to reject
the debtor's filed plans, which calls for that lender to receive a $1,500,000 repayment over time and
for the debtor to convert $1,000,000 of debt into equity. The plan filed could nevertheless be
confirmed or crammed down on the senior secured creditor if the other impaired classes vote to
accept the plan and, among other things, the plan is deemed feasible and fair and equitable with
respect to each class of claims or interests impaired under the plan that has not accepted it. The
complexities and potential confirmation problems associated with cramdown alone sometimes
strongly motivate parties to work together to form a consensual plan.
3 1 Accountants and other financial professionals can play an integral role in developing a plan of

reorganization. Due to the complexities afforded by the Bankruptcy Code, accountants should
always consult with the attorneys with whom they work to keep abreast with the local applicable
rules and practices.
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APPLICATION OF THE ACCOUNTANT'S REPORT TO BANKRUPTCY PROCEEDINGS
.01 Previous sections of this practice aid describe the general financial reporting requirements for
entities operating during bankruptcy. In addition, SOP 90-7 provides guidance on how entities
should account for debtor activities both during the bankruptcy process and upon emergence from
Chapter 11. However, SOP 90-7 does not cover the specific role of the accountant regarding his or
her preparation of and potential association with various financial information used by entities
operating during bankruptcy.
Litigation Consulting Services
.02 Accountants rendering services to bankrupt entities are considered to be providing litigation
consulting services. Both litigation and bankruptcy consulting services involve negotiations among
informed parties. A trier of fact determines results and in both environments the affected parties have
the opportunity to question and challenge findings of the other parties. Accordingly, many of the
services performed in bankruptcy consulting assignments are treated as litigation services exempt
from the Statements on Standards for Attestation Engagements (SSAE) and the Statements on
Standards for Accounting and Review Services (SSARS).11
.03 Appendix 71/B of Consulting Services Special Report (CSSR) 93-1, Application o f AICPA
Professional Standards in the Performance o f Litigation Services, concludes that delivery of the
bankruptcy and reorganization services listed below is a form of litigation services:
•
•
•
•
•
•
•
•

Preparation or review of valuations of the debtor's business
Analysis of the profitability of debtor's operation
Preparation or review of bankruptcy court required monthly operating reports
Review of disbursements and other transactions for their applicability as preference
payments or fraudulent conveyances or both
Preparation or review of the debtor's projections
Performance of financial advisory services associated with mergers, divestitures, capital
adequacy, and debt capacity
Consultations on strategic alternatives and development of business plans
Assistance in the development or review of plans of reorganization or disclosure
statements

.04 Appendix 71/B of CSSR 93-1 provides that:
This acceptance [of bankruptcy services as litigation services] is due to many
fundamental and practical similarities between bankruptcy services and the
consulting services associated with other forms of litigation. Bankruptcy law,
as promulgated by the Bankruptcy Code and case law, is applied by
bankruptcy judges and lawyers to resolve disputes between a debtor and its
creditors (for example, the distribution of the debtor's assets). Bankruptcy
cases frequently include actions related to claims for preferential payments and
fraudulent conveyances; the negligence of officers, directors, or professionals
engaged by the debtors; or other allegations common to commercial litigation.
The bankruptcy court has the power and authority to value legal claims and
resolve such common litigation as product liability, patent infringement, and
11 For more information, see Consulting Services Special Report (CSSR) 93-1, A pplication o f AICPA Professional Standards in the Perform ance
o f Litigation Services, (N ew York: AICPA, 1993).
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breach of contract. The decisions of bankruptcy judges can be appealed as can
the decisions of other courts.
.05 The above guidelines according to CSSR 93-1 also should apply to services rendered in an outof-court workout as described in the following paragraph from appendix 71/B:
Out-of-court restructuring holds the potential for litigation. Therefore, the
settlement process is generally conducted with the same scrutiny, due
diligence, and intense challenge as that of a formal court-administered process.
Furthermore, bankruptcy services provided by CPAs are typically not threeparty attest services (the three parties in attest services are the asserter, the
attester, and the third party). Instead, affected parties have the opportunity to
question, challenge, and provide input to the bankruptcy findings and process.
.06 For services to be exempt from the AICPA's SSAE, they must be rendered in connection with
litigation and the parties to the proceeding must have an opportunity to analyze and challenge the
work of the accountant. If the CPA expresses a written conclusion about the reliability of a written
assertion by another party, and the conclusions and assertions are for the use of others who will not
have the opportunity to analyze and challenge the work, the attestation standards or SAARS would
apply. If the CPA is specifically engaged to perform a service in accordance with the attestation
standards or SAARS, professional standards are also applicable.
Comparing Attest and Litigation Consulting Services
.07 Many accountants unfamiliar with the bankruptcy process may unnecessarily associate
themselves with financial statements and analyses to which attestation, audit or review standards, or
both, do not apply.
.08 In order for the accountant to determine whether services rendered during bankruptcy
consulting engagements are subject to the above standards, he or she must remember that for the
litigation services exemption to apply, the service must be performed in connection with the
litigation-bankruptcy and all parties to the proceeding must have an opportunity to analyze and
challenge the accountant's work. The accountant must also understand the intended use of his or her
work product and identify any and all parties who may rely on the work product.
.09 In many bankruptcy engagements, certain services performed by accountants are not subject
to attestation standards, but others are. For example, special reports on preference or insolvency
analysis are not subject to attestation standards. These reports are performed in connection with the
bankruptcy and are analyzed and challenged by other parties to the proceeding. Even if the
assumption is made that the report is not subject to the attestation standards, an accountant may prefer
to prepare the analysis showing the procedures performed and the results, similar to the format for
the agreed-upon procedures report. The accountant auditing the financial statements of companies
operating during bankruptcy is required to disclose any association with those financial statements.
Generally, SSAEs and SSARSs are applicable to services performed in bankruptcy consulting
engagements if the accountant expresses a written conclusion about the reliability of a written
assertion of another party and the conclusion and assertion are for the use of others who cannot
analyze and challenge the work. Ultimately, the accountant involved in the work decides whether
attestation or other standards apply. However, it is clear that whenever an accountant is involved
with a company in bankruptcy proceedings and is associated with financial statements that were
compiled, reviewed, or audited prebankruptcy, that accountant's reporting requirements continue
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unaffected, that is, if an accountant (properly) discloses his or her association with a debtor
com pany's financial statements prebankruptcy, he or she should continue association during
bankruptcy. Thus, the SSAE apply to audited financial statements, and the SSAE apply to
accounting services involving a compilation or review engagement.
.10 Although these examples illustrate the two extremes— situations in which attestation standards
do not apply, such as in the preference analysis, and situations in which attestation standards do
apply, such as an audit— a significant amount of the work falls within the gray area where there is
no specific guidance as to the kind of action that the accountant should take. For example, should
the attestation standards apply to the operating reports that are issued by the debtor to the court and
to the U.S. trustee and thus made available to current and prospective investors? In many cases, the
debtor's accountant is associated with these statements. Some accountants issue a report indicating
financial statement compilation. Other accountants prepare the financial statements and give them
to the debtor for signature.
.11 As noted in CSSR 93-1, the professional standards apply under the following two conditions.
1. The CPA expresses a written conclusion about the reliability of a written assertion by
another party, and the conclusions and assertions are for the use of others who will not
have the opportunity to analyze and challenge the work.
2. The CPA is engaged specifically to perform a service in accordance with the attestation
standards or accounting services standards.
.12 In most situations the second requirement— specifically engaged to perform attestation or
compilation services— is not satisfied. Th e accountant is generally engaged to prepare the operating
reports that the U.S. trustee and the bankruptcy court require and not specifically to perform an audit
or review of the financial records or even compile the financial statements in accordance with the
professional standards. Of course, if the CPA is engaged specifically to prepare the operating reports
in accordance with the attestation or SSARS standards, then the professional standards apply.
.13 The first requirement— expressing a written conclusion about the reliability of a written
assertion by another party who will not have the opportunity to analyze and challenge the
work—needs further consideration by the profession. Although no specific hearing is scheduled to
review the operating reports, creditors or other parties in interest might raise objections to the report's
content. The preparation or review of monthly operating reports required by the court is one service
rendered by accountants performing bankruptcy services. CSSR 93-1 notes that "bankruptcy services
provided by CPAs generally are accepted as a form of litigation services." Thus, based on CSSR 931, it appears that operating reports, unless an accountant is engaged to prepare the operating reports
in accordance with the SSARS, are a part of litigation services.
.14 CSSR 93-1 states that an operating report is a form of litigation services; therefore a
compilation report should not be issued on the report. Rather, a statement similar to the following
may be included in a transmittal letter or affixed to the operating report.
The accompanying operating report for the month of December 199X was
assembled for your analysis of the proposed restructuring of the Debtor
Company under Chapter 11 of the Bankruptcy Code. This operating report
was not examined or reviewed by independent accountants in accordance with
the standards promulgated by the AICPA. This information is limited to the
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sole use of the parties in interest in this Chapter 11 matter and is not to be
provided to other parties.
Reporting Requirements
.15 Interested parties often question whether, if the attestation standards do not apply, should the
accountant prepare a brief report or should management indicate that the accountant prepared the
data? Frequently, the debtor includes in the disclosure statement financial information and financial
statements prepared by the accountant without indicating the level of service provided by that
accountant. The reader can determine that the financial information was prepared by the accountant
only by looking at a fee application.
.16 Appendix 71/B of CSSR 93-1 suggests the following format for a statement that would explain
the association of the accountants with the disclosure statement and their responsibility, if any.
The accompanying schedules (projected financial information; debt capacity
analysis; liquidation analysis) were assembled for the analysis of the proposed
restructuring and recapitalization of the ABC Company. The aforementioned
schedules were not examined or reviewed by independent accountants in
accordance with the standards promulgated by the AICPA. This information
is limited to the sole use of the parties involved (management; creditors'
committee; bank syndicate) and is not to be provided to other parties.
Preparation of Financial Projections
.17 For public companies, the debtor's accountant who is also the auditor will not be considered
independent by the SEC if the accountant assisted the debtor in preparing financial projections
included in the disclosure statement or distributed for other purposes. Additionally, preparing
valuations may also impair the accountant's independence for the SEC since financial projections
are an integral part of valuations. For nonpublic companies, this is not an issue.
SEC Reporting Requirements
.18 Public companies operating during bankruptcy proceedings may ask their accountant whether
they should continue adhering to the reporting requirements of the Securities and Exchange Act of
1934 pertaining to 10Ks and 100s. Accountants should consult with the debtor's attorneys before
proceeding. Currently, there is no clear ruling from the SEC. Prior experience usually favors
maintaining all filings, especially if the debtor is expected to reorganize and emerge from Chapter
11. Filings are required for the debtor's stock to continue to be listed on major exchanges. However,
if the company does not expect to reorganize successfully, the SEC may consider a position of
nonenforcement, especially if traditional financial statements are not being prepared. In those
circumstances, the SEC will typically request that it receive all financial reporting provided to the
bankruptcy court in the format prescribed by U.S. Trustee guidelines.
.19 A debtor should report on Form 8-K, Item 3, the appointment of any trustee or receiver under
the Bankruptcy Code or under state law that assumes jurisdiction over substantially all of the assets
or business of the registrant. Also, once the Bankruptcy Court or state court confirms a plan of
reorganization or liquidation the following information should be reported on Form 8-K:
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1.
2.
3.
4.
5.

13.

Court or government of authority
Date of order confirming plan
Summary of material features of the plan
Shares or units of securities issued for claims and interests
Information regarding the assets and liabilities of registrant as of the confirmation date
(this requirement may be satisfied by including information filed with the court)

FINANCIAL REPORTING ON EMERGENCE FROM CHAPTER 11
Scope
.01 SOP 90-7 applies to all companies that reorganize under Chapter 11 regardless of whether or
not the requirements for fresh-start accounting (current value balance sheet with prior earnings or
deficit eliminated) are met.
.02 Several companies in recent years have developed prepackaged bankruptcy plans. Under this
scenario, the debtor develops a plan out of court, submits a document similar to a disclosure
statement to creditors and stockholders, and solicits votes for approval of the plan. Upon obtaining
approval, the debtor then files for reorganization under Chapter 11. If the prepackaged plan is
properly handled, the court may confirm the plan shortly after the debtor files the petition with the
result that the debtor is in bankruptcy for a short time, often less than three months.
.03 A debtor filing a prepackaged bankruptcy is not exempt from complying with the financial
reporting guidance provided by SOP 90-7, although some have argued that the prepackaged
bankruptcy should be exempt on the basis that the petition filing is merely a formality undertaken
to achieve certain advantages not available outside Chapter 11.
.04 Although SOP 90-7 does not apply to nonjudicial workouts, a prepackaged bankruptcy is not
a nonjudicial workout. A plan that is developed and voted on prior to the petition filing must meet
the same Bankruptcy Code requirements regarding content and confirmation as a plan that is voted
on after the petition filing. The Bankruptcy Code disciplines the negotiations occurring in a
prepackaged bankruptcy as well as the adversarial nature of the negotiations between the parties in
interest. The court does not guarantee automatic and immediate confirmation of a prepackaged plan;
in fact, many prepackaged arrangements unravel in court.
.05 The reorganized debtor must reflect in the financial statements the terms of the plan confirmed
by the court. SOP 90-7 provides guidance on how to account for the emergence from Chapter 11
when fresh-start reporting applies and when it does not apply.
Requirements for Fresh-Start Reporting
.06 Under fresh-start reporting, the debtor uses current values (going-concern or reorganization
values) in its balance sheet for both assets and liabilities and eliminates all prior earnings or deficits.
SOP 90-7 requires debtors emerging from Chapter 11 to adopt fresh-start reporting if—
1. The reorganized value of the emerging entity immediately before the confirmation of the
plan is less than the total of all postpetition liabilities and allowed claims.
2. Holders of existing voting shares immediately before confirmation retain less than 50
percent of the voting share of the emerging entity.
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.07 The first requirement prevents the use of fresh-start reporting by solvent companies. Both
requirements prevent companies from filing a Chapter 11 petition solely for the purpose of adopting
fresh-start reporting and writing up the carrying value of assets.
.08 D ebt E xceeds Reorganization Value . To satisfy the first requirement, the prepetition claims
and postpetition liabilities must be greater than the business' going-concern value. Thus, preferred
stock that is not considered equity for financial statements purposes is considered equity in this test
because the equity is not a claim for bankruptcy purposes.
.09 Liabilities reflected on the financial statement that do not represent claims are not considered
(for example, deferred taxes or a liability for postretirement benefits). Liabilities that have a carrying
value different from the allowed claim must be adjusted before the test is applied. In addition,
unrecorded liabilities must be considered.
.10 SOP 90-7 defines reorganization value as the "fair value of the entity before considering
liabilities, and approximates the amount that a willing buyer would pay for the assets of the entity
immediately after the restructuring." The focus in determining the reorganization value is on the
value of the assets, normally determined by discounted future cash flows. The reorganization value,
however, is not generally determined by one approach but by several depending on the
circumstances.12 For example, in cases in which the discounted cash flows are used to determine the
value, the results may be validated by the use of the capitalization of earnings. Accountants should
realize that in most cases their responsibility is not to determine the reorganization value of the
debtor, but to report in the financial statements the value determined through negotiations by the
debtor, creditors' and stockholders' committees, and other interested parties.
.11 Professionals involved in bankruptcy cases are aware of the limitations on the usefulness of
book values. For example, market values are required in the schedules that are filed with the
bankruptcy court, and fair market value of assets is determined under §506 of the Bankruptcy Code
for assets pledged.
.12 From the accountant's perspective, the reorganization value needs to be disclosed when both
conditions for a fresh start are satisfied. For example, most nonpublic companies will not use freshstart reporting because in most cases there is no change of ownership. Thus, the provisions of SOP
90-7 dealing with fresh-start reporting will apply primarily to public companies.
.13 Change in Control. With regard to the second requirement— holders of existing stock retain
less than 50 percent of the voting stock— paragraph 36 of SOP 90-7 indicates that the loss of control
contemplated by the plan must be substantive and not temporary. Thus, the new controlling interest
must not revert to the shareholders existing immediately before the plan was confirmed. For
example, a plan that provides for shareholders existing prior to the confirmation to reacquire control
of the company at a subsequent date may prevent the debtor from adopting fresh-start reporting.
Plans that allow the debtor to regain control at the end of five years only if selected operating profit
targets are satisfied will not preclude the use of fresh-start reporting.
.14 Situations in which a stockholder is also a creditor present some unique problems. If the
stockholder receives a controlling interest in the reorganized corporation as a result of receiving stock
for its debt, should fresh-start reporting apply? For example, assume that Stockholder A owns 10
percent of the stock as a supplier to the debtor and has the largest claim. If this creditor receives 70
12 See Chapter 10, Bankruptcy and Insolvency Accounting: Practice and Procedure by Grant W. Newton (New York: John W iley, updated annually),
for a discussion o f reorganization values.
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percent of the equity in consideration of its claims and one percent as a result of the equity interest,
it would appear that the requirements of fresh-start reporting are met.
.15 The task force that developed SOP 90-7, in describing comments received from practitioners,
noted in paragraph 61 that some concluded that “the combination of change in majority ownership
and voting control— that is, loss of control by the existing shareholders, a court-approved
reorganization, and a reliable measure of the entity’s fair value—results in a fresh start.. . . ” Others
justify the use of fresh-start reporting on the basis that “a change in control and the exchange of debt
and equity based on reorganization value is in substance an acquisition at fair value by new
shareholder.. . . ” The task force concluded that under either view a new reporting entity is created
and assets and liabilities should be recorded at fair value. Based on these comments and the loss of
control by the old shareholders in the example in which the creditor-shareholder owning only 10
percent of the equity prior to the reorganization receives a 70-percent ownership of the new company
as a result of debt, the conditions for fresh-start reporting are satisfied.
.16 Debtors that meet both of the conditions that indicate fresh-start reporting will report the assets
and liabilities at their going-concern (reorganization) values.

Disclosure Statement
.17 Paragraph 37 of SOP 90-7 states that although the court determines the adequacy of information
in the disclosure statement, entities that expect to adopt fresh-start reporting should report
information about the reorganization value in the disclosure statement. The reporting of this value
should help creditors and shareholders make an informed judgment about the plan.
.18
This provision has probably generated more comments among attorneys than any other
provision of SOP 90-7. Although some debtors’ counsel might prefer not to disclose the
reorganization value in a plan that has considerable opposition and in which the debtor attempts to
obtain approval without the support of one or more committees of creditors, creditors and
stockholders need the committees to make an informed decision about the plan. In a case in which
no consensual plan exists, it is even more critical that the creditors and stockholders carefully
scrutinize the information in the disclosure statement. Practitioners should also recognize that the
disclosure of the reorganization may not be nearly as critical as the disclosure of the debtor’s cash
flow projections for the next five years. Once the cash flow projections are known, one can readily
determine the reorganization value.
.19
SOP 90-7 suggests that the most logical place to report the reorganization value in the
disclosure statement is in the pro forma balance sheet that shows the financial position of the entity
as though the proposed plan was confirmed. Paragraph 37 indicates that if, at the time the disclosure
statement is issued, the reorganization value has not been allocated to individual assets, the debtor
may include a separate line item in the pro forma balance sheet to reflect the difference between the
total reorganization value of the emerging entity and the recorded amounts of individual assets.

Allocation of Reorganization Value
.20 For entities meeting the criteria discussed above (organization value is less than liabilities, and
old shareholders own less than 50 percent of voting stock of the emerging entity), fresh-start
reporting will be implemented in the three steps described in the following sections.
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.21 A sset Values. The reorganization value is to be allocated to the debtor's assets based on the
market value of the individual assets. The allocation of value to the individual assets is to be made
in accordance with the provisions of Accounting Principles Board (APB) Opinion No. 16, Business
Combinations, for transactions reported on the basis of the purchase method.
.22 Any part of the reorganization value not attributable to specific tangible assets or identifiable
intangible assets should be reported as an intangible asset (reorganization value in excess of amounts
allocable to identifiable assets) and amortized over a period not to exceed forty years in accordance
with the provisions of APB Opinion 17, Intangible Assets.
.23 SOP 90-7 indicates that the allocation period may be substantially less than forty years. It
suggests that there are usually overriding pertinent factors that will result in a life of less than forty
years for the reorganization value in excess of amounts allocable to identifiable assets. SOP 90-7
states that at a minimum, "the same considerations used in determining the reorganization value
should be applied in determining the period of amortization." For example, for public companies in
the retail business, the SEC is generally requesting that the allocation period be twenty years or less.
.24 Liability Values. Liabilities that survive the reorganization should be shown at the present
value of amounts to be paid, determined at appropriate current interest rates. Thus, all liabilities will
be shown at their discounted values. As previously noted, the practice of discounting debt has not
always been followed. Note that the focus in determining the value at which to present the liabilities
is the appropriate interest rate. Many factors should be considered in determining the interest rate.
.25 D eferred Taxes. Deferred taxes are to be reported in conformity with FASB Statement No.
109, Income Taxes. Deferred taxes must be reported if there is a difference between the fair market
value of assets and the tax basis of the asset. For example, if the basis as a result of the allocation
described above is $80 and the tax basis is only $30,000, then deferred taxes must be realized on the
difference between these two values. Since deferred tax is not a liability that has been recognized
as a result of the adoption of fresh-start reporting, it must be added. In recognizing this liability,
based on the discussion in FASB Statement No. 109, it would appear that the adjustment should be
made to the asset account entitled "reorganization value in excess of the amount allocated to
individual assets."
.26 It should be realized that, in many reorganizations, a deferred tax liability will not be recorded
due to the existence of net operating loss (NOL) carryovers. To the extent that NOL carryovers that
are not recognized in the accounts exist, the deferred tax liability will not be reported. Benefits
realized from preconfirmation NOL carryforwards should be used to first reduce reorganization value
in excess of amounts allocable to identifiable assets and other intangibles. Once the balance of the
intangible assets is exhausted, the balance is reported as an addition to the additional paid-in capital
account.
Disclosure Requirements
.27 SOP 90-7 requires two kinds of disclosures on emergence from Chapter 11 when fresh-start
reporting is required. The first addresses the disclosures required in the last financial statement
issued before the adoption of fresh-start reporting and the second addresses the disclosures in the first
financial statement issued after the adoption of fresh-start reporting.
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Gain from Discharge of Debt
.28 Any gain realized from the cancellation of debt should be reported as an extraordinary item as
required in any forgiveness of debt in a nonbankruptcy situation.

Subsequent Events
.29 Chapter 11 debtors have reported in different ways the acceptance of a plan after the fiscal yearend but before the statements have been issued. Some have assumed this to be a first kind of
subsequent event in “Subsequent Events” (AICPA, Professional Standards, vol. 1, AU sec. 560.03).
As a result of this assumption, the accounts reflect the plan as though it were approved at year-end.
Others debtors reflect the impact of the plan by issuing pro forma statements that disclose the effect
as if the plan were approved at year-end.
3 0 Paragraph 27 of SOP 90-7 provides that “[f]inancial statements prepared as of a date after the
parties in interest have approved a plan through the voting process, and issued after the plan has been
confirmed by the court, should report the effect of the plan if there are no material unsatisfied
conditions.” Paragraph 35 provides that the debtor should include the effects of a plan in the entity’s
financial statements as of the date the plan is confirmed. SOP 90-7 provides guidance only in
situations in which the voting was completed before year-end, and the plan was confirmed before the
financial statements were issued. Other issues are not directly addressed. For example, what is the
status if the voting and plan confirmation were completed after year-end, but before the financial
statements were issued; or if the voting was approved before year-end but the plan has not been
confirmed at the time the financial statements are issued?
3 1 A question remains. Should the accounts be adjusted in situations other than the one exception
provided in paragraph 57? First, it should be noted that in the exception provided, the creditors had
already approved the plan, and only the confirmation took place after year-end. The confirmation
of the plan before the financial statements issuance eliminates a material uncertainty that may have
existed at year-end relating to an event that had already occurred—the creditors approved the plan.
Thus, it is reasonable in this situation to reflect the results of the plan in the accounts.
3 2 If the voting precedes year-end and the issuance of financial statements precedes the plan’s
confirmation, creditors’ and equity holders’ approval of the plan should not be reflected in the
principal financial statements but should be disclosed in the notes or other supplementary schedules.
Using pro forma statements that reflect the terms of the proposed plan considerably benefits the
reader of financial statements. Because confirming the plan is so important to the process, the
uncertainties associated with the process often preclude adopting fresh-start reporting until after plan
confirmation.
33
When both the voting and confirmation occur after year-end, but before the issuance of
financial statements, the auditor needs to make a judgment about the kind of disclosures necessary
based on the guidance in “Subsequent Events,” AU section 560.03.

Preconfirmation Contingencies
34
In March 1994, the AICPA issued Practice Bulletin 11, Accounting for Preconfirmation
Contingencies in Fresh-Start Reporting (New York: AICPA, 1994). This practice bulletin states that
adjustments made after adopting fresh-start reporting and resulting from a preconfirmation
contingency are to be included in income in the period during which the adjustment is determined.
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Adjustments would not be made to the opening account balances resulting from the adoption of
fresh-start reporting. Examples of preconfirmation contingencies include uncertainties concerning
the following:
• Amounts ultimately to be realized upon the disposition of assets designated for sale by the
confirmation plan
• Nondischargeable claims
• Claims that are disputed, unliquidated, or contingent and that are unresolved at
confirmation
3 5 The practice bulletin provides that preconfirmation contingencies do not include allocating the
reorganization value to the entity's assets and the deductible temporary differences, or NOL and taxcredit carryforwards, that exist at confirmation. Thus, if an appraisal of individual assets is not
complete as of the date of adopting fresh-start reporting, the balance of the individual accounts could
be subsequently adjusted.

3 6 The practice bulletin does not describe fully how to account for the resolution of a contingency
when a pot plan is adopted. In a pot plan, the consideration that will be given, often in the form of
stock, is determined. Once the amount of the claims are ascertained, the debtor distributes to the
creditor the consideration that was set aside. This kind of plan is not deemed a preconfirmation
contingency.
3. 7 In other situations, the consideration to be paid per dollar of debt is provided for in the plan
based on an estimate of the amount of the allowed claims. If it is subsequently determined that the
claims differ from the estimated amount, an adjustment as it would appear based on the practice
bulletin is made to the net income or loss from continuing operations for the current period.

.38 The practice bulletin does not address the situation in which the debtor pays the entire
consideration in the form of stock. Accordingly, no liabilities are left unresolved at the confirmation
date. The debtor uses stock to satisfy any subsequently determined liability existing prior to
confirmation. If 100 percent of the consideration is designated for creditors, the only existing
uncertainty is the number of shares to be issued; as a result, this is not a preconfirmation contingency,
and no subsequent adjustment should be made. Conversely, if the debtor issued a set number of
shares to existing shareholders and the number of shares that subsequently are issued to creditors
differs from the estimate as of the adoption of fresh-start reporting, one could argue for the
requirement of an adjustment to current operations because the creditors as a group are receiving a
larger or smaller share of the equity of the reorganized entity. The practice bulletin does not address
the situation in which no debt survives the reorganization and all subsequent adjustments relate to
how to distribute the equity.
Exam ple of Adoption of Fresh-Start Reporting
.39 The following steps demonstrate the requirements for a debtor's emergence from Chapter 11
to qualify for the adoption of fresh-start accounting.
1. Record the cancellation of any debt.
2. Record the cancellation of any equity.
3. Record the adoption of fresh-start accounting.
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.40 Listed below is a balance sheet for Trouble Business. Trouble Business filed a Chapter 11
petition one year ago, and during the bankruptcy period, the accountant adjusted all prepetition
liabilities to reflect the amount of the allowed claims. The balance sheet as of the confirmation date
includes the following.

Cash
Inventory
Accounts receivable (net)
Other
Property, plant and equipment (net)
Trademarks
Related party advance and other

(In Thousands)
Book Value
Appraisal Value
$ 4,000
$ 4,000
25,000
23,000
35,000
35,000
4,600
3,300
2,300
10,000
8,000

$ 76,900

Total

$ 77,300

Current liabilities
Taxes
Accounts payable
Administrative expenses

Book Value
$ 2,500
5,000
2,500

Liabilities subject to compromise
Trade payables
Line of credit
Unsecured note payable
Long-term debt

22,000
43,000
5,000
5,000

Total

85,000

Stockholders’ equity
Common stock
Retained earnings (deficit)
Total
.41

3,500
(11,600)
(8,100)
$ 76,900

The confirmed plan provides for the following:
Trade debt—50 percent of the common stock (new issue of 500,000 shares)
Bank debt (includes line of credit and long-term note)—$20 million line of credit at prime
plus 3 percentage points; $15 million, 10-year term loan with interest at 10 percent; 40
percent of the common stock (new issue of 400,000 shares)
Unsecured note—$5 million, 10 percent loan, ten years
Taxes payable—$2.5 million paid over 6 years, interest rate 8 percent
Administrative expense—$2.5 million will be paid with cash at the effective date of the
plan
Accounts payable (postpetition)—To be paid in the normal course of business after the
plan confirmation

¶ 13.40
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• Common shareholders—To receive 10 percent of new stock issue (100,000 shares) (All
of the old stock is canceled. One million shares of new, $1 par value common stock will
be issued as a part of the plan.)
.42 The tax basis of the assets equals the book values. The tax rate is 40 percent and the NOL
carryforward is $20 million. The reorganization value of the emerging company is $80 million.
Entry One

.43 The total reorganization value of the equity of the emerging entity equals $30 million (total
value of $80 less debt issued of $50 million). The following entry would be made to record the debt
discharge and the issuance of new debt (in thousands).
Amount
Amount
Debit
Credit
Taxes payable
Administrative expenses
Trade payables
Line of credit
Long-term debt
Unsecured note payable
Cash
Taxes payable, 6-year installment payments
Line of credit, prime plus 3 percent
Long-term bank loan, 10 percent, amortizable over 10 years
Long-term unsecured 10 year loan, 10 percent
Common stock, $1 par value
Additional paid-in capital
Gain due to debt discharge

$ 2,500
2,500
22,000
43,000
5,000
5,000

$ (2,500)
(2,500)
(20,000)
(15,000)
(5,000)
(9,000)
(18,000)
(8.000)

$ =_ $ ==

Entry Two

.44 The entry to record the cancellation of the old equity and the issuance of new equity is as
follows (in thousands).
Amount
Debit
Common stock (old issue)
Common stock (new issue $1 par)
Additional paid-in capital on new issue
Additional paid-in capital due to stock exchange

$

Amount
Credit
$ 3,500
$(1,000)
(2,000)
(500)

$ =_
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Entry Three
.45

The entry to record the adoption of fresh-start reporting is as follows.
Amount
Debit

Additional paid-in capital due to stock exchange
Gain due to debt discharge
Inventory
Property, plant, and equipment (net)
Trademarks
Excess of reorganization value over amount allocable
to identifiable assets
Other current assets
Related party advances and other
Retained earnings (deficit)

$

Amount
Credit

500
8,000
2,000
1,000
10,000
2,700
$ (4,600)
(8,000)
(11,600)

S

$ ==

.46 This entry records any needed adjustments as a result of the adoption of fresh-start reporting,
eliminates the deficit in retained earnings, and reports the excess of reorganization value over the
value of identifiable assets. No entry is required for deferred taxes since the difference between the
tax basis and the book basis after the adoption of fresh-start reporting is less than the NOL carryover.

Reporting by Debtors Not Qualifying for Fresh-Start
.47 Debtors that do not meet both conditions for adopting fresh-start reporting must report any debt
issued or liabilities compromised, by confirmed plans at the present values of amounts to be paid.
The debtor no longer has the option to elect to discount or not to discount debt issued in a Chapter
11 case.
.48 These provisions apply only to Chapter 11 cases. However, in out-of-court workouts in which
liabilities are generally restated, debtors face difficulty justifying the accounting for issuance of new
debt in a manner different from the discounting procedure described in SOP 90-7.
.49 SOP 90-7 provides that quasi-reorganization accounting should not be used at the time of the
reorganization in situations where that debtor does not qualify for fresh-start reporting. In situations
in which the debtor qualifies for fresh-start reporting, quasi-reorganization accounting is not
appropriate since the debtor is revaluing assets and liabilities under reorganization accounting.
.50 SOP No. 90-7 does not preclude the reporting entity from subsequently adopting
quasi-reorganization accounting when fresh-start accounting is not applicable. However,
quasi-reorganization accounting may not be used to account for the confirmation of the plan on
emerging from Chapter 11.
.51 Any permanently impaired assets should be reduced in accordance with the requirements of
FASB Statement No. 115, Accounting for Certain Investments in Debt and Equity Securities.
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INCOM E TAX AW ARENESS ISSUES
.01 This section describes areas in which income tax consequences should be considered before a
course of action is undertaken or transactions contemplated.
Course of Action
.02 The tax implications can influence whether the debtor should attempt to reorganize out of court
or file a bankruptcy petition. If there is substantial income from the discharge of debt and the debtor
is solvent or becomes solvent as a result of the debt forgiveness, the debtor must report all or part of
the gain from debt discharge as income. If the debtor files a bankruptcy petition, no taxable income
is recognized, but tax attributes may be reduced.
.03 Internal Revenue Code (IRC) §108(a) provides that if the debtor is in bankruptcy or to the
extent the debtor is insolvent, no taxable income is reported for the discharge of indebtedness.
However, the following tax attributes are reduced in the order listed.
1. NOLs. Any net operating loss for the taxable year of discharge and any NOL carryover
to the taxable year of discharge.
2. General business credit. Any carryover to or from the taxable year of discharge of a credit
under IRC §38.
3. Minimum tax credit. Any minimum tax credit available under IRC §53(b) at the beginning
of the taxable year immediately after discharge.
4. Capital loss carryovers. Any capital loss for the taxable years of the discharge and any
capital loss carryover to the year of the discharge under IRC §1212.
5. Basis reduction. The debtor's property reduced according to the provisions of IRC §1017.
The reduction is required only to the extent that the basis of assets exceeds the amount of
the liabilities immediately after discharge.
6. Passive activity loss and credit carryovers. Any passive activity loss or credit carryover
of the taxpayer under IRC §469(b) from the taxable year of the discharge.
7. Foreign tax credit carryovers. Any carryover to or from the taxable year of discharge of
the credit allowed under IRC §33.
.04 Once the accountant has reduced tax attributes in the order required, any gain remaining is not
reported as taxable income. Reduction of future tax attributes will not be required. Credits are
reduced 33-1/3 percent for each dollar of debt canceled. The accountant makes reductions after
calculating the tax for the year of discharge. In a nonbankruptcy settlement, if the debtor is solvent
or to the extent that the debtor becomes solvent as a result of the cancellation of debt, the debtor must
report gain from the canceled debt as income. Special provisions in IRC §108 provide for the
attributed reduction of solvent farmers and for the reduction of basis in the case of the cancellation
of real property business indebtedness.
.05 IRC §382(1)(5) and (1)(6) contain special provisions that may allow a corporation reorganizing
under Chapter 11 to retain a larger percentage of the NOL than would be true in an out-of-court
proceeding. A corporation with an NOL carryover may be required to pay, where there is more than
a 50-percent charge in ownership, an alternative minimum tax because only 90 percent of the NOL
¶ 14.05
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used in determining regular taxable income applies to the determination of alternative minimum
taxable income.
Timing o f Action
.06 After the debtor decides to file a bankruptcy petition, taxes may influence the time period in
which the petition is filed. If a corporation in a failed attempt to reach a settlement out of court sold
a significant amount of assets resulting in a gain, the failure to delay the filing until after the end of
the current taxable year could significantly increase the need for cash to meet tax obligations on
emerging from Chapter 11. If the debtor files the petition prior to the end of that debtor's fiscal year,
the tax resulting from the gain on the sale of assets will be an administrative expense and must be
paid with cash on or before the effective date. However, if the debtor had filed the petition after the
year-end, the tax claim could be paid over a period of up to six years. If a partnership recognizes the
gain, one or more of the partners may prefer to file a Chapter 11 petition before year-end to transfer
the tax liability to the estate.13
Tim ing and Selection of Asset Sales
.07 There are many reasons why income tax planning should be undertaken before any property
is sold or otherwise disposed of, especially in an out-of-court proceeding. If a debtor is attempting
to reach an agreement out of court, it may be best to transfer property secured by nonrecourse debt
first, so that any NOL carryovers may be used to absorb the gain on transfer. In addition, any
recourse debt that will be satisfied by the transfer of property may be transferred later, since part of
the gain will be from debt discharge and will not be included in income. On the sale or transfer of
property in full satisfaction of nonrecourse debt, the difference between the amount of the debt and
the tax basis in the property is a gain or loss on transfer. There will be no gain from the cancellation
of the debt. However, if the debt is recourse, the difference between the amount of the debt and the
fair value of the property will be a gain from the cancellation of the debt and the difference between
the fair market value, and the tax basis of the property will be a gain or loss on the transfer.
.08 In the case of an individual, filing the Chapter 11 petition before any of the property is
transferred may trap some of the tax within the estate, reducing the tax that must be paid by the
individual. The tax issues facing an individual may differ considerably from that of a corporation
because a separate estate is created in the Chapter 7 or Chapter 11 proceeding of an individual and
because such individual may be personally liable for taxes that are not paid. The separate estate,
created for tax purposes when a Chapter 7 or Chapter 11 petition of an individual is filed, files Form
1041. Attached to Form 1041 is Form 1040, in which one calculates the tax for the estate using the
tax rates for a married person filing separate returns. The individual, as opposed to the estate, files
Form 1040 as usual, and reports all income earned before the filing of the petition and all income
attributable to the individual after the petition is filed, but does not report any of the income earned
by the estate. The individual may, however, elect to file a short tax return ending the day before
filing the petition, providing the election is filed by the fifteenth day of the fourth full month after
the petition is filed. Any taxes that may be owed on the short tax return becomes a liability of the
estate. However, if the estate does not have assets to pay the tax claim, the debt is not discharged.
13 For a discussion o f the tax liability o f the estate and the issues related to the abandonment o f property to the estate, see §4.10, Bankruptcy and
Insolvency Accounting by Grant W. Newton and Gilbert D. Bloom (N ew York: John W iley & Sons, updated annually).
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.09 As noted above, the income from the estate is reported on the return filed by the estate (Form
1041 with tax determined on a separate Form 1040). Any tax obligations resulting from income
earned by the estate that is not paid does not revert back to the individual on termination of the
bankruptcy. The bankruptcy estate inherits eight tax attributes, including the NOL carryover that is
listed in IRC §1398 and related regulations, from the individual as of the first day of the taxable year
in which the bankruptcy petition is filed.
Scheduling of Transactions Involving Debt Discharge
.10 Prior to negotiating the terms with different creditors or groups of creditors, the debtor should
determine the tax impact of various alternatives. For example, in an out-of-court settlement, it may
be better to schedule the agreements so that the transaction with the largest income from debt
discharge takes place after transactions that result in a gain on transfer.
Terms and Content of Plan
.11 The debtor should consider income tax consequences when drafting and negotiating the plan's
terms. The avoidance of an ownership change may preserve a larger percent of the NOL. The use
of debt with an interest rate that is equal to the required rate under IRC §1274 may result in less gain
from the discharge of debt.
Timing o f Effective Date
.12 Even the selection of the date to emerge from bankruptcy can have considerable tax
consequences. For example, in the case of a corporation that plans to acquire additional property
after confirmation, an effective date at the beginning of the taxable year would allow the debtor to
reduce the basis of at least some of the property acquired after the filing of the petition. Since the
newly acquired property most likely will have a remaining life longer than existing assets, the debtor
can defer for a longer time period the tax consequences of the cancellation of indebtedness.
.13 For a more detailed discussion of the tax issues, see the AICPA Bankruptcy Tax Practice
Reference Guide (1992) and Bankruptcy and Insolvency Taxation, 2nd edition (New York: John
Wiley & Sons, updated annually).
15.

CONCLUSION
.01 The increasing complexities of bankruptcies, insolvencies, and reorganizations have created
a significant challenge for debtors, creditors, attorneys, owners, and courts. As a result, a high level
of financial and management skill is necessary to bring these events to a successful conclusion.
CPAs are uniquely qualified to contribute to these proceedings because of their education, training,
and experience. Many CPA firms have recognized this important niche area of practice and have
developed a specialty in providing accounting and consulting services to parties of interest in
bankruptcy proceedings. Opportunities exist for many other practitioners to expand their practice
by providing these valued services.
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A PPEN D IX A

U .S. D epartm ent o f Justice
E xecutive O ffice for U nited States Trustees
W ashington, D .C . 2 0 5 3 0

March 2 2 , 1995

G UID ELIN ES FOR REVIEW ING A P PLIC A TIO N S
FOR CO M PEN SATIO N AND R EIM B U R SEM EN T O F EXPENSES
FILED UNDER 11 U.S.C. §330

INTRODUCTIO N
The Bankruptcy Reform A ct of 1994 am ended the responsibilities of the
United States Trustees under 28 U.S.C. §586(a)(3)(A ) to provide that, w henever
the United States Trustees consider it appropriate, th ey w ill review applications
fo r com pensation and reim bursem ent of expenses under section 330 of the
Bankruptcy Code, 11 U.S.C. §101, et seq. ("C ode"), in accordance w ith procedural
guidelines ("G uidelines") adopted by the Executive O ffice fo r United States
Trustees ("Executive O ffice"). The follow ing G uidelines have been adopted by the
Executive O ffice and are to be uniform ly applied by all United States Trustee
personnel unless the United States Trustee determ ines that circum stances
w arrant different treatm ent. The G uidelines generally reflect and form alize m any
of the procedural standards used by the United States Trustees in the past to
fulfill their statutory responsibility to m onitor applications under section 330 of
the Code.
Recognizing that the final authority to aw ard com pensation and
reim bursem ent under section 330 of the Code is vested in th e courts, the
G uidelines focus on the disclosure of factors relevant to a proper aw ard under
the law, including: the tim e spent on the services; the rates charged for the
services; w hether the services w ere necessary to the adm inistration of a case at
the tim e the services w ere rendered; w hether the services w ere directed tow ard
the com pletion of a case under title 11; w hether services w ere perform ed w ithin a
reasonable tim e com m ensurate w ith the com plexity, im portance, and nature of
the problem , issue, or task addressed; and w hether com pensation is reasonable
based on the custom ary com pensation charged by com parably skilled
practitioners in cases other than cases under title 11. The G uidelines, thus, reflect
standards and procedures articulated in section 330 of the C ode and Rule 2016 of
the Federal Rule of B ankruptcy Procedure. A dherence to the G uidelines better
enables United States Trustees to evaluate the nature, extent, and value of
services fo r w hich com pensation or reim bursem ent of expenses is sought. These
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G uidelines w ill also assist the United States Trustees, the courts, and all
interested parties to ensure that aw ards of com pensation and expenses are both
reasonable and necessary to the adm inistration of bankruptcy estates.

G U ID ELIN ES
I.

II.

G EN ER A L INFO RM ATION .
A.

The G uidelines shall apply to all applications fo r com pensation and
reim bursem ent of expenses under section 330 of the Code in all cases
com m enced on or after O ctober 2 2 , 1994. All applications should be
prepared in accordance w ith these G uidelines.

B.

If any provision of the G uidelines is not to be com plied w ith or
included in an application, the applicant shall state the reason for the
om ission.

C.

The G uidelines are not intended to supercede any existing local rules.

D.

Nothing in the G uidelines should be construed:
1.

to lim it the United States Trustee's discretion to require
additional inform ation necessary for the review of a particular
application or type of application; or

2.

to lim it the United States Trustee's discretion to determ ine
w hether to file com m ents or objections to applications; or

3.

to create any private right of action on the part of any person
enforceable in litigation w ith the United States Trustee.

N A R R A TIVE SUM M ARY. An application for com pensation and
reim bursem ent of expenses under section 330 of the Code shall contain a
N arrative Sum m ary th at includes the inform ation described below . The
purpose of the Narrative Sum m ary is to provide the review ing party the
inform ation necessary to review the application in the context of the
present status of the case and w ithout the necessity of locating other
docum ents.
A.

B ackground. The applicant shall state the follow ing background
inform ation, to the best o f the applicant's know ledge.
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B.

1.

Date the bankruptcy petition w as filed.

2.

Date o f the order approving em ploym ent and the date services
com m enced. The applicant shall also state on w hose behalf the
services w ere rendered including w hether the applicant is
seeking com pensation pursuant to 11 U.S.C. §503(b).

3.

Term s and conditions of em ploym ent and com pensation
including all paym ents m ade or prom ised to be m ade; the source
of the com pensation; the term s and conditions of any retainers
and the status o f retainers; and any caps o r lim itations on fees
or other charges.

4.

The nam es of all the applicant's professionals and
paraprofessionals requesting fees and the hourly rate charged
by each. If any hourly rate has changed from a rate previously
disclosed, state the change in th e rate, th e date the change
becam e effective, and the reason for the change. The applicant
shall state the rates at w hich applicant charges its
nonbankruptcy clients for sim ilar services.

5.

W hether th e application is interim or final, and the dates of
previous orders on interim com pensation or reim bursem ent of
expenses along w ith the am ounts requested and the am ounts
allow ed or disallow ed. State dates and am ounts of all previous
paym ents and am ount of any approved fees and expenses
rem aining unpaid.

6.

W hen an application is filed less than 120 days after the order for
relief or after a prior application to the court, the applicant
should specify the date and term s of the order allow ing leave to
file at shortened intervals.

7.

Tim e period of the services or expenses covered by the
application.

C ase Status. The applicant shall state, to the best of the applicant's
know ledge, the financial condition and status o f the case.
1.

Depending upon the applicant's relationship to the estate, the
financial condition of the chapter 7 or chapter 11 estate should
include:
a.

th e am ount of cash on hand or on deposit in the estate;
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C.

b.

th e a m o u n t a n d n a tu re o f a c c r u e d u n p a id a d m in istr a tiv e
exp en ses;

c.

th e a m o u n t o f u n e n c u m b e r e d f u n d s in th e e s t a t e ; an d

d.

o p e r a tin g profit o r l o s s , if a p p lic a b le .

2.

In a c h a p te r 7 c a s e , a n y a p p lic a tio n filed b y th e tr u s t e e o r th e
t r u s t e e ’s c o u n s e l s h a ll c o n ta in a s u m m a r y o f t h e a d m in istr a tio n
o f th e c a s e in c lu d in g all m o n e y s r e c e iv e d a n d d is b u r s e d in th e
c a s e , w h e n t h e c a s e is e x p e c t e d t o c l o s e , a n d , if t h e a p p lic a n t is
s e e k in g a n in terim a w a rd , w h e th e r it is f e a s ib le t o m a k e an
in terim d istr ib u tio n t o c r e d ito r s w ith o u t p r e ju d ic in g th e r ig h ts o f
a n y c re d ito r h o ld in g a c la im o f e q u a l o r h ig h e r priority.

3.

In a c h a p te r 11 c a s e , a n y a p p lic a tio n filed b y th e d e b to r ’s
c o u n s e l, th e c r e d it o r s ’ c o m m it t e e ’s c o u n s e l, t h e tr u s t e e o r th e
t r u s t e e ’s c o u n s e l, s h a ll s t a t e w h e th e r a p lan a n d d is c lo s u r e
s ta te m e n t h a v e b e e n filed , a n d if n o t y e t filed , w h e n t h e p la n a n d
d is c lo s u r e a re e x p e c t e d t o b e filed ; w h e th e r all q u a rterly f e e s
h a v e b e e n p a id to th e U n ited S t a t e s T r u ste e ; a n d w h e th e r all
m o n th ly o p e r a tin g r e p o r ts h a v e b e e n filed .

4.

If c h a n g e s in t h e s t a t u s o f t h e c a s e o c c u r a fter t h e filin g o f th e
f e e a p p lic a tio n , th e a p p lic a n t s h a ll o ra lly o r in w ritin g
s u p p le m e n t t h e a p p lic a tio n a t th e h e a r in g o n t h e a p p lic a tio n or,
if a h e a r in g is n o t req u ired , prior t o th e e x p ir a tio n o f t h e tim e
p e r io d fo r o b je c tio n .

P r o je c t S u m m a ry .
1.

T h e a p p lic a n t s h a ll d e s c r ib e e a c h p r o f e s s io n a l p r o je c t or ta s k for
w h ic h c o m p e n s a t io n a n d r e im b u r s e m e n t is s o u g h t . T h e p ro ject
c a t e g o r ie s s e t forth in E xh ib it A s h o u ld b e u s e d to t h e e x te n t
p r a c tic a b le . E a ch p r o je c t or ta s k s h a ll c o n ta in th e fo llo w in g
in fo rm a tio n :
a.

a d e s c r ip t io n o f t h e p r o je c t, its n e c e s s i t y a n d b e n e fit to
t h e e s t a t e , a n d th e s t a t u s o f t h e p r o je c t in c lu d in g all
p e n d in g litig a tio n for w h ic h c o m p e n s a t io n a n d
r e im b u r s e m e n t is r e q u e s te d ;

b.

id e n tific a tio n o f e a c h p e r s o n p ro v id in g s e r v i c e s o n th e
p ro ject;
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2.

D.

c.

a s t a t e m e n t o f th e n u m b e r o f h o u r s s p e n t a n d th e
a m o u n t o f c o m p e n s a t io n r e q u e s t e d fo r e a c h
p r o f e s s io n a l a n d p a r a p r o fe s s io n a l fo r e a c h p ro ject; a n d

d.

ite m iz e d tim e a n d s e r v ic e e n tr ie s , a s a p p ro p ria te. S e e
¶III.B.1.

In c a s e s th a t a re n o t c o m p le x o r e x t e n s iv e , e ith e r b e c a u s e o f
s i z e o r t h e i s s u e s in v o lv e d , th e U n ited S t a t e s T r u s te e m a y
c o n c u r th a t th e p r o je c t s u m m a r y fo r m a t is n o t to b e req u ired .

E v a lu a tio n S ta n d a r d s . All f e e a p p lic a tio n s s h a ll in c lu d e s u ffic ie n t d eta il
from w h ic h a n a n a ly s is o f t h e fa c t o r s s p e c if ie d in 11 U .S .C . § 3 3 0 (a ) c a n
b e m a d e . T h is d e ta il s h o u ld b e s u ffic ie n t t o e n a b le th e r e v ie w e r to
e v a lu a te th e r e a s o n a b le n u m b e r o f h o u r s fo r th e t a s k s d o c u m e n te d
a n d a r e a s o n a b le b le n d e d rate p er h o u r fo r t h e s e s e r v ic e s . A p p lic a n ts
m u s t d e m o n s tr a te c o m p lia n c e w ith all th e p r o v is io n s o f 11 U .S .C .
§ 3 3 0 (a ).
T h e p r o v is io n s o f 11 U .S .C . § 3 3 0 (a ) p la c e a p rem iu m o n t h e t im e lin e s s
o f a d m in istr a tio n , 11 U .S .C . § 3 3 0 (a )(3 )(D ). T h e y a ls o req u ire th e
r e v ie w e r t o e m p lo y a r e t r o s p e c t iv e a n a ly s is in d e te r m in in g w h e th e r th e
s e r v i c e s w e r e n e c e s s a r y a t th e tim e th a t t h e y w e r e r e n d e r e d . 11 U .S .C .
§ 3 3 0 (a )(3 )(C ). T h u s, f e e a p p lic a tio n s s h o u ld p r o v id e s u ffic ie n t
in fo rm a tio n t o p erm it a m e a n in g fu l r e v ie w o f all tim e e n tr ie s w ith in th e
c o n t e x t o f th e c a s e a t th e tim e th a t th e s e r v i c e s w e r e p r o v id e d . In
a d d itio n , w h e r e tim e e n t r ie s fo r a p a rticu la r t a s k e x te n d o v e r a p e rio d
o f tim e, th e r e a s o n a b le n e s s o f th e tim e p e r io d s h o u ld b e a p p a r e n t from
th e c o n t e n t o f t h e a p p lic a tio n its e lf, in c lu d in g a n y e x p la n a to r y
n arrative.

E.

III.

C ertifica tio n . E a ch a p p lic a n t s h a ll cer tify th a t t h e p e r s o n o n w h o s e
b e h a lf t h e a p p lic a n t is e m p lo y e d , i.e ., t h e d e b to r , t h e c r e d ito r s '
c o m m itte e , or t h e tr u s t e e , h a s r e c e iv e d a n d r e v ie w e d t h e a p p lic a tio n
fo r c o m p e n s a t io n a n d r e im b u r s e m e n t fo r e x p e n s e s . T h e a p p lic a n t s h a ll
a ls o c er tify w h e th e r o r n o t t h e d e b to r , t h e c h a ir o f t h e c o m m it te e o r th e
tr u s te e , a s a p p ro p ria te, h a s a p p r o v e d th e a p p lic a tio n .

ITEMIZATION O F SE R V IC E S RENDERED
A.

S u m m a r y S h e e t . All a p p lic a tio n s s h o u ld c o n ta in a s u m m a r y o r c o v e r
s h e e t th a t s y n o p s i z e s th e fo llo w in g in fo rm a tio n (a s a m p le fo rm a t
a p p e a r s a t E xh b iit B):
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B.

C.

1.

Total com pensation and expenses requested and any am ount(s)
previously requested;

2.

Total com pensation and expenses previously aw arded by the
court;

3.

Nam e and applicable billing rate for each person w ho billed tim e
during the period, and date of bar adm ission for each attorney;

4.

Total hours billed and total am ount of billing for each person
w ho billed tim e during billing period; and

5.

C om putation of blended hourly rate for persons w ho billed tim e
during period, excluding paralegal or other paraprofessional
tim e.

Item ization of Tim e. The application shall set forth an item ization of
tim e spent for w hich com pensation is requested and, if project billing
is applicable, arranged by projects.
1.

All tim e and services m ust be presented chronologically. If
project billing is used, the applicant shall report a chronological
item ization of tim e and services under the appropriate project
heading identified in the Project Sum m ary. See ¶II.C .1.d.
A lternatively, the applicant m ay report the chronological
item ization, by project, in a separate section or attachm ent to the
application. There is to be a separate project fo r adm inistrative
m atters and, if paym ent is requested, for fee application
preparation. See Exhibit A fo r project categories.

2.

Tim e entries should be m ade contem poraneously w ith the
services rendered. Entries should be kept in tim e periods of
tenths o f an hour. Services should be noted in detail and not
com bined, or "lum ped" together, w ith each service show ing a
separate tim e entry. M inisterial tasks perform ed in a project
w hich total less than .5 hours, in the aggregate, can be
com bined or lum ped together.

M iscellaneous Item s
1.

Tim e entries for telephone calls, letters, and other
com m unications should identify the person spoken to or
addressed, the relationship of the person called to the case, and
the general nature or subject m atter of the conference. The
applicant bears the burden o f filing a request to preserve the
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confidentiality of any inform ation if there is a need to om it
certain inform ation.

IV.

2.

Tim e entries for court hearings and conferences, w hether w ithin
or outside of the app licant's offices, should identify the parties
in attendance, their relationship to the case and the nature or
subject m atter of the conference or hearing.

3.

If m ultiple professionals of the applicant's firm attend the sam e
hearing or conference, in addition to providing the inform ation in
subparagraph 2 above, the need for m ultiple attendees should
be stated and the service entry of each professional should
explain that professional's role at the hearing or conference.

REIM B U R SEM EN T FOR A CTUAL, N EC ESSA R Y EXPENSES
A.

A pplicants are expected to exercise reasonable billing judgm ent w hen
seeking reim bursem ent for actual, necessary expenses. They are to
use the m ost econom ical m ethod w hen incurring expenses. For
exam ple, coach-class travel accom m odations and econom ical
com m ercial firm duplication fo r large num bers of copies should
regularly be used. Luxurious expenses including first-class airfare,
expensive m eals, drinks, luxury hotel accom m odations, entertainm ent
charges, lim ousines, and routine use of courier services and express
m ail services, are not reim bursable, unless extraordinary
circum stances pertain and are clearly dem onstrated. Expenses that
m ight be regarded as excessive fo r the task or case m ust be justified in
term s of the type, size, and locale.

B.

All expenses for w hich reim bursem ent is sought m ust be of the kind
custom arily charged to non-bankruptcy clients of the applicant. For
exam ple, a professional w ho does not ordinarly charge a nonbankruptcy client for postage or com puter research is not to charge
such expenses to a bankruptcy estate.

C.

W hen the applicant has incurred expenses in other cases during the
period covered by the application and has prorated charges between
or am ong those cases, a detailed statem ent shall be provided to
disclose and explain the basis fo r the proration. Sim ilarly, if an
expense is incurred on behalf of m ore than one client (e.g. travel
expense), the applicant shall state the basis for prorating the cost
betw een the estate and the other client(s).

D.

A pplicants seeking reim bursem ent of expenses m ust provide a
detailed item ization of all expenses including the date incurred,

90

d e s c r ip tio n o f e x p e n s e (e .g . ty p e o f tra v el, ty p e o f fa re, rate,
d e s tin a tio n ), m e th o d o f c o m p u ta tio n , a n d w h e r e , r ele v a n t, n a m e o f th e
p e r s o n in cu rrin g th e e x p e n s e a n d p u r p o s e o f t h e e x p e n s e . Item ized
e x p e n s e s a re t o b e lis te d b y th eir n a tu re e .g ., lo n g d is t a n c e t e le p h o n e ,
c o p y c o s t s , m e s s e n g e r s , c o m p u te r r e s e a r c h , a irlin e tr a v el, e tc ., a n d b y
t h e m o n th in cu rred . E xtraord in ary or u n u s u a l ite m s req u ire m o re
d e ta ile d e x p la n a t io n s a n d s h o u ld b e a llo c a te d , w h e r e p r a c tic a b le , to
s p e c if ic ta s k s .
E.

A p p lic a n ts s h o u ld k e e p c o n t e m p o r a n e o u s e x p e n s e r e c o r d s , reta in in g
r e c e ip ts , v o u c h e r s a n d in v o ic e s , w h e r e a p p lic a b le . S u p p o r tin g
d o c u m e n ta tio n is t o b e m a d e a v a ila b le u p o n r e q u e s t.

F.

R e im b u r s e m e n t o f e x p e n s e s in cu rred b y t h e a p p lic a n t t o third p a r tie s
a re lim ited t o th e a c tu a l a m o u n t s b illed to , o r p a id b y, th e a p p lic a n t o n
b e h a lf o f th e e s t a t e .

G.

T h e a p p lic a n t s h a ll s e e k r e im b u r s e m e n t fo r o n ly th e a c tu a l c o s t o f a n y
e x p e n s e s in cu rred in - h o u s e , s u c h a s fo r p h o t o c o p ie s .

H.

T h e a p p lic a n t is to a d h e r e to a llo w a b le r a te s fo r e x p e n s e s if fix e d b y
lo c a l ru le o r o rd er o f t h e c o u r t.

I.

A d d itio n a l c o m m e n t s r eg a r d in g c e r ta in e x p e n s e c a t e g o r ie s :
1.

P h o t o c o p ie s . A c tu a l c o s t s s h o u ld b e u s e d . C h a r g e s m u s t b e
d is c lo s e d o n a p er p a g e a n d a g g r e g a t e b a s is . T h e a p p lic a n t
s h o u ld b e p r e p a red t o s u b m it t h e m e th o d u s e d t o d e te r m in e th e
p er p a g e c h a r g e u p o n r e q u e s t (e .g ., b a s e d u p o n t h e p u r c h a s e or
le a s e c o s t o f th e c o p y m a c h in e a n d s u p p lie s th erefo r). A lo c a l
p h o t o c o p y s e r v ic e s h o u ld b e u s e d fo r la r g e c o p y in g p r o je c ts if
s a v in g s w o u ld r e s u lt t o th e e s t a t e . C o p ie s a re r e im b u r s a b le at
a c tu a l c o s t if a n o u t s id e s e r v ic e is u s e d .

2.

F a c s im ile T r a n s m is s io n . A ctu a l a n d n e c e s s a r y c h a r g e s m u s t b e
d i s c lo s e d o n a p er p a g e a n d a g g r e g a t e b a s is . T h e a p p lic a n t
s h o u ld b e p r e p a red t o s u b m it t h e m e th o d u s e d to d e te r m in e th e
p er p a g e c h a r g e , u p o n r e q u e s t (e .g ., b a s e d u p o n th e p u r c h a s e or
l e a s e c o s t o f t h e fa c s im ile m a c h in e a n d s u p p lie s th erefo r).

3.

M ilea g e. A b s e n t e x tra o rd in a ry c ir c u m s t a n c e s a u to m o b ile
m ile a g e s h o u ld n o t e x c e e d th e c u rren t IRS e s t a b lis h e d rate.

4.

C o m p u te rize d L eg a l R e s e a r c h . A p p lic a n t m u s t p r o v id e d a t e s ,
a m o u n t o f tim e u s e d , d e s c r ip tio n o f t h e le g a l r e s e a r c h , v e n d o r
c o s t a n d n a m e o f p e r s o n in cu rrin g th e e x p e n s e .
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5.

Postage, Telephone, C ourier and Freight. The actual cost of
postage, freight, overnight delivery, courier services and
telephone toll charges m ay be reim bursable, if reasonably
incurred.

6.

C ourt Costs. Court costs, including filing fees, court reporter
fees, process service, UCC searches, access charges fo r use of
bankruptcy clerk's com puter docket service, copies of
transcripts, etc., are reim bursable at cost w hen necessarily
incurred.

7.

O verhead: W ord Processing, P roofreading, Secretarial and O ther
S taff Services. Unless extraordinary circum stances apply, office
overhead is not reim bursable. O ffice overhead consists o f all
continuous adm inistrative o r general costs o r expenses incident
to the operation of th e professional's office not particularly
attributable to an individual client or case. Item s of overhead
include, in addition to general staff services, rent, utilities, office
equipm ent and furnishings, insurance, taxes, local telephone
and m onthly car phone charges, lighting, heating or cooling,
library or publication charges and charges fo r com parable or
sim ilar item s.
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EXH IB IT A
PR O JECT CA TEG O R IES
Here is a list of suggested project categories for use in m ost bankruptcy cases.
O nly one category should be used for a given activity. P rofessionals should m ake
their best effort to be consistent in their use of categories, w hether w ithin a
particular firm or by different firm s w orking on the sam e case. It w ould be
appropriate for all professionals to discuss the categories in advance and agree
generally on how activities w ill be categorized. Th is list is not exclusive. The
application m ay contain additional categories as the case requires. They are
generally m ore applicable to attorneys in chapter 7 and chapter 11, but m ay be
used by all professionals as appropriate.
A S SET A N A LYSIS A N D R EC O VER Y: Identification and review of potential
assets including causes of action and non-litigation recoveries.
A S S E T D ISP O SITIO N : Sales, leases (§365 m atters), abandonm ent and
related transaction w ork.
BUSINESS O P E R A TIO N S: Issues related to debtor-in-possession operating
in chapter 11 such as em ployee, vendor, tenant issues and other sim ilar
problem s.
CASE A D M IN IS TR A TIO N : C oordination and com pliance activities, including
preparation of statem ent o f financial affairs; schedules; list of contracts;
United States Trustee interim statem ents and operating reports; contacts
w ith the United States Trustee; general creditor inquiries.
C LA IM S A D M IN ISTR A TIO N A N D O B JEC TIO N S: S pecific claim inquiries; bar
date m otions; analyses, objections and allow ances o f claim s.
EM PLO YEE B EN EFITS/P EN S IO N S: Review issues such as severance,
retention, 4 0 1 K coverage and continuance of pension plan.
FEE/EM PLO YM EN T A P P LIC A TIO N S : Preparations o f em ploym ent and fee
applications for self or others; m otions to establish interim procedures.
FEE/EM PLO YM EN T O B JEC TIO N S: Review of and objections to the
em ploym ent and fee applications of others.
FIN A N C IN G : M atters under §§361, 363 and 364 including cash collateral
and secured claim s; loan docum ent analysis.
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LITIG A TIO N : There should be a separate category established for each
m atter (e.g. XYZ Stay Litigation).
M EETIN G S OF C R E D ITO R S: Preparing for and attending the conference of
creditors, the §341(a) m eeting and other creditors' com m ittee m eetings.
PLAN AND DISCLO SURE STA TE M E N T: Form ulation, presentation and
confirm ation; com pliance w ith the plan confirm ation order, related orders
and rules; disbursem ent and case closing activities, except those related to
the allow ance and objections to allow ance of claim s.
R ELIEF FROM STA Y PR O C EED IN G S: M atters relating to term ination or
continuation of autom atic stay under §362.

The follow ing categories are generally m ore applicable to accountants and
financial advisors, but m ay be used by all professionals as appropriate.
A C C O U N TIN G /A U D ITIN G : A ctivities related to m aintaining and auditing
books o f account, preparation o f financial statem ents and account
analysis.
B USINESS A N A LY S IS : Preparation and review of com pany business plan;
developm ent and review of strategies; preparation and review of cash flow
forecasts and feasibility studies.
CO R PO R A TE FIN A N C E: Review financial aspects of potential m ergers,
acquisitions and disposition of com pany or subsidiaries.
DATA A N A LY S IS : M anagem ent inform ation system s review , installation
and analysis, construction, m aintenance and report of significant case
financial data, lease rejection, claim s, etc.
LITIG A TIO N C O N S U LTIN G : Providing consulting and expert w itness
services relating to various bankruptcy m atters such as insolvency,
feasibility, avoiding actions; forensic accounting, etc.
RECO NSTRUCTIO N A C C O U N TIN G : R econstructing books and records
from past transactions and bringing accounting current.
TA X IS S U E S : A nalysis o f tax issues and preparation of state and federal
ta x returns.
V A LU A T IO N : A ppraise or review appraisals of assets.

x

x

Case No.

CHAPTER

TOTAL

PARAPROFESSIONALS

ASSOCIATES

PARTNERS

$
$

Retainer Paid

RATE

TOTAL FOR APPLICATION _________

CURRENT APPLICATION
Fees Requested
$
Expenses Requested $

ROLE IN THE CASE:

NAME OF APPLICANT:

TOTAL BLENDED HOURLY RATE $
(Excluding Paraprofessionals)

$

Expenses Previously Requested $
Expenses Previously Awarded
$

Fees Previously Requested
Fees Previously Awarded

HOURS BILLEd
NAMES OF PROFESSIONALS/
YEAR ADMITTED
CURRENT
PARAPROFESSIONALS________TO PRACTICE____________ APPLICATION

FEE APPLICATION

Debtor.
---------------------------------------------------------

--------------------------------------------------------In re

EXHIBIT B: SAMPLE SUMMARY SHEET
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APPENDIX B

BANKRUPTCY SCHEDULES AND STATEM ENT OF AFFAIRS
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VOLUNTARY PETITION

FO RM I
U nited S tates B ankruptcy C ourt
D istrict o f

V O L U N T A R Y P E T IT IO N

IN R E (N am e o f d e b to r-if individual) (L ast, F irst, M iddle)

N A M E O F JO IN T D E B T O R (S pouse) (L ast, F irst, M iddle)

A L L O T H E R N A M E S used by d ebtor in the last 6 years (include m arried, m aiden and trade
nam es)

A L L O T H E R N A M E S u sed b y the jo in t d eb to r in th e la s t 6 y ears (include m arried, m aiden
an d trade nam es)

SO C . S E C ./T A X I.D . N o. (If m ore than one, state all)

S O C . S E C ./ T A X I.D . N o. ( If m ore th an one, state all)

S T R E E T A D D R E S S O F D E B T O R (N o. and street, city , state, zip )

S T R E E T A D D R E S S O F JO IN T D E B T O R (N o. and s treet, c ity , state, zip)

C O U N T Y O F R E S ID E N C E O F P R IN C IP A L P L A C E O F B U S IN E S S

C O U N T Y O F R E S ID E N C E O F P R IN C IP A L P L A C E O F B U S IN E S S

M A IL IN G A D D R E S S O F D E B T O R (If different from street address)

M A IL IN G A D D R E S S O F JO IN T D E B T O R (If d ifferen t from street address)

L O C A T IO N O F P R IN C IP A L A S S E T S O F B U SIN E SS D E B T O R (if d ifferen t from ad d ress listed
above)

□

D ebtor h a s been dom iciled o r h as had a resid en ce, p rincipal p lace o f business or
p rincipal assets in th is D istrict fo r 180 d ay s im m ediately preced in g the date o f this
petition or fo r a lo n g er p art o f su ch 180 d ay s than in any o th er D is tric t

□

T here is a bankruptcy case con cern in g d e b to r's a ffiliate, general partner o r partnership
pending in th is D istrict.

IN F O R M A T IO N R E G A R D IN G D E B T O R (C heck applicable boxes)
C H A P T E R O R SE C T IO N O F B A N K R U P T C Y C O D E U N D E R W H IC H T H E P E T IT IO N IS
F IL E D (C heck one box)

TY PE O F DEBTO R
□

Individual

□

C orporation P ublicly H eld

□

Jo in t (H & W )

□

C orporation N o t P ublicly H eld

□

P artn ersh ip

□

M unicipality

□

O ther

□

C h ap ter 7

□

C hapter 11

□

C hapter 13

□ C hapter 9
P roceeding

□

C hapter 12

□

304-C ase A ncillary to Foreign

S M A L L B U S IN E S S (C h ap ter 11 only)
□

D eb to r is a sm all b u sin ess as d efin ed in U .S .C . §101

NA TU RE O F DEBT
□
D ebtor is and elects to b e co nsidered a sm all b u sin e ss u nder
(optional)

□

N o n -B usiness/C onsum er

□

B usiness— C om plete A & B below

11 U .S .C . § 1 1 21(e)

F IL IN G F E E (C heck one box)
A . T Y P E O F B U S IN E S S (C heck one box)
□

F arm ing

□

T ransportation

□

P rofessio nal

□

C onstruction

□

S tockbroker

□

R ailroad

□

R eal E state

□

C om m odity B roker

□

M anufacturing/M ining

□

R etail/W holesale

□

O ther B u siness

S T A T IS T IC A L A D M IN IS T R A T IV E IN FO R M A T IO N
(E stim ates on ly ) (C heck applicable boxes)

(28 U .S .C . 604)

D ebtor e stim ates th at after any exem pt property is excluded and adm inistrative
exp en ses p aid , there w ill be no funds available for d istrib u tio n to unsecured
creditors.

E S T IM A T E D N U M B E R O F C R E D IT O R S
□

1-15

□

16-49

□

50-99

□

100-199

□

200-999

E S T IM A T E D A S S E T S (in thousands o f dollars)
□

U nder 5 0

□

1000-9999

□

50-99
□

□

100-499

10,000-99,000

□

□

500-999

100,000-over

E S T IM A T E D L IA B IL IT IE S (in thousands o f dollars)
□

u n d er 50

□

1000-9999

□

5 0 -9 9
□

□

100-499

10,000-99,000

□

□

500-999

100,000-over

E S T IM A T E D N U M B E R O F E M P L O Y E E S — C H 11 & 12 only
□

0

□

1-19

□

20-99

□

100-999

□

1000-over

E S T IM A T E D N O . O F E Q U IT Y S E C U R IT Y H O L D E R S—
C H 11 & 12 only
□

0

□

1-19

000100-01

□

20-99

□

100-499

□

F ilin g fee to b e p aid in installm ents. (A pplicable to in dividuals only) M ust attach signed
a pplication fo r the c o u rt's consideration certify in g th at the d eb to r is unable to pay fee
e x cep t in installm ents.
R ule 1006(b). See O fficial Form N o. 3.

N A M E A N D A D D R E S S O F L A W F IR M O R A T T O R N E Y

N A M E (S ) O F A T T O R N E Y (S ) D E S IG N A T E D T O R E P R E S E N T T H E D E B TO R
□

D ebtor estim ates th at funds w ill be available fo r d istrib u tio n to unsecured
creditors.

EH

F iling fee attached.

□

T elep h o n e N o.

B . B R IE F L Y D E S C R IB E N A T U R E O F B U SIN E SS

EH

□

500-over

□

1000-over

D ebtor is n o t represented by an attorney.
T elephone N o. o f D ebtor n o t represented by an atto rn ey (

)

T H IS S P A C E FO R C O U R T U S E O N L Y
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Name of D ebtor_________________________________________

Case N o.________________________ _____________________
(Court use only)__________________

FILING OF PLAN
For Chapter 9 , 11, 12 and 13 cases only. Check appropriate box.

□ Debtor intends to file a plan within the time allowed by statute, rule,
or order of the court

□ A copy of debtor’s proposed plan dated________is attached

PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (If more than one, attach additional sheet)
Case Number

Location Where Filed

Date Filed

PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE, PARTNER, OR AFFILIATE OF THIS DEBTOR
(If more than one, attach additional sheet).
Name of Debtor

Case Number

Date

Relationship

District

Judge

REQUEST FOR RELIEF Debtor requests relief in accordance with the chapter of title 11, United States Code, specified in this petition.
SIGNATURES
ATTORNEY
-----------------------------------------------------Signature
INDIVIDUAL/JOINT DEBTOR(S)

Date
CORPORATE OR PARTNERSHIP DEBTOR

I declare under penalty of perjury that the information provided in
this petition is true and correct.

I declare under penalty of perjury that the information provided in this
petition is true and correct, and that the filing of this petition on behalf of
the debtor has been authorized.

X
Signature of Debtor

x
Signature of Authorized Individual

Date
Print or Type Name of Authorized Individual
X
Signature of Joint Debtor

Title of Individual Authorized by Debtor to File this Petition

Date

Date
If debtor is a corporation filing under Chapter 11,
Exhibit “A” is attached and made a part of this petition.
EXHIBIT “A” (To be completed if debtor is a corporation requesting relief under Chapter 11.)
□

Exhibit “A” is attached and made a part of this petition.

TO BE COMPLETED BY INDIVIDUAL CHAPTER 7 DEBTOR
WITH PRIMARILY CONSUMER DEBTS
(See P.L. 98-353 §322)
I am aware that I may proceed under chapter 7 , 11, 12 or 13 of
tide 11, United States Code, understand the relief available under
each such chapter, and choose to proceed under chapter 7 of such
title.
If I am represented by an attorney, exhibit “B” has been
completed.
X
Signature of Debtor

Date

X
Signature of Joint Debtor

Date

I, the attorney for the debtor(s) named in the foregoing
petition, declare that I have informed the debtor(s) that (he, she, or
they) may proceed under chapter 7 , 11, 12, or 13 of title 11, United
States Code, and have explained the relief available under each
such chapter.

000100-02

I c e rtify that I am a bankruptcy preparer as defined in 11 U.S.C.
§110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petition Preparer
Social Security No.

EXHIBIT “B” (To be completed by attorney for individual
chapter 7 debtor(s) with primarily consumer debts).

X
Signature of Attorney

CERTIFICATION AND SIGNATURE OF
NONBANKRUPTCY PREPARER
(See 11 U.S.C. §110)

Date

Address
Tel. No.
Name and Social Security numbers of all other individuals who prepared
or assisted in preparing this document:
If more than one person prepared this document, attach additional signed
sheets conforming to this appropriate Official Form for each person.
X
Signature of Bankruptcy Petition Preparer
A b a n k ru p tcy p e titio n p r e p a r e r ’s fa ilu r e to c o m p ly w ith th e p r o v is io n s o f title 11
a n d th e F e d e r a l R u le s o f B a n k ru p tc y P r o c e d u r e m a y re s u lt in fin e s o r
im p riso n m e n t o r b o th . 11 U .S.C . § 1 1 0 ; 1 8 U .S.C . § 1 5 6 .

112

VOLUNTARY PETITION

FORM I WORKSHEET

U nited S tates B ankruptcy C ourt
D istrict o f

V O L U N T A R Y P E T IT IO N
(1)

IN R E (N am e o f d e b to r-if individual) (L ast, F irst, M iddle)
(2)

N A M E O F JO IN T D E B T O R (S p o u se) (L a st, F irst, M iddle)

A L L O T H E R N A M E S u sed by d ebtor in the last 6 years (include m arried, m aid en and trade
nam es)

A L L O T H E R N A M E S used by the jo in t d eb to r in th e last 6 y ears (include m arried, m aiden and
trad e nam es)

(4)

(5)

S O C . S E C ./ T A X I.D . N o. ( If m ore than one, state all)
(6)

SO C . S E C ./T A X I.D . N o. ( I f m ore than on e, state all)
00

S T R E E T A D D R E S S O F D E B T O R (N o. and street, city , state, z ip )
(8)

S T R E E T A D D R E S S O F JO IN T D E B T O R (N o. and s treet, city , state, zip )

C O U N T Y O F R E S ID E N C E O F P R IN C IP A L PL A C E O F B U S IN E S S
(10)

C O U N T Y O F R E S ID E N C E O R P R IN C IP A L P L A C E O F B U S IN E S S
(1 1 )

M A IL IN G A D D R E S S O F D E B T O R ( If different from street address)
(12)

M A IL IN G A D D R E S S O F JO IN T D E B T O R (If differen t from street address)
(1 3 )

L O C A T IO N O F P R IN C IP A L A S S E T S O F B U S IN E S S D E B T O R (if d ifferen t from address
listed above)
(14)

□

[ZD

D ebtor h as b een dom iciled o r h as had a residence, principal p lace o f business o r principal
assets in th is D istrict fo r 180 d ay s im m ediately preced in g the d a te o f th is petition o r fo r a
lo n g er p a rt o f su ch 180 d ays than in any o th er D is tric t
T here is a bankruptcy case concerning d e b to r's a ffiliate, general p artn er o r partnership
p e nding in th is D istrict.

IN F O R M A T IO N R E G A R D IN G D E B T O R (C heck applicable boxes)
C H A P T E R O R S E C T IO N O F B A N K R U P T C Y C O D E U N D E R W H IC H T H E
P E T IT IO N IS F IL E D (C heck one b o x ) (17)

T Y P E O F D E B T O R (16)
□

Individual

□

C orporation P ublicly H eld

□

Jo in t (H & W )

□

C orporation N ot P ublicly H eld

□

C hapter 7

□

C hapter 11

□

C hapter 13

□

P artnership

□

M unicipality

□

C hapter 12

□

304-C ase A n cillary to Foreign

□

other

□ C hapter 9
P roceeding

N A TU RE OF DEBT

S M A L L B U S IN E S S (C h ap ter 11 only) (18)

□

N on-B usiness/C onsum er

□

B usiness— C om plete A & B below

A . T Y P E O F B U S IN E S S (C heck one box)
□

F arm ing

□

T ransportation

P rofessional

□

C o n stru ctio n

□

S tockbroker

R ailroad

□

R eal E state

□

C om m odity B roker

R etail/W holesale

□

M anufacturing/M ining

O th er B usiness

□

D ebtor is a sm all b u sin ess as defined in U .S .C . §101

□

D ebtor is and e le c ts to be considered a sm all b u sin e ss u n d er 11 U .S .C . § 1121(e) (optional)

F IL IN G F E E (C h eck one box)
□

F iling fee attached.

□

F ilin g fee to be p aid in installm ents. (A p p licab le to in dividuals o n ly ) M ust attach signed
application fo r the c o u rt's co nsideration certify in g th at th e d e b to r is unable to pay fee
e x cep t in installm ents.
R ule 1006(b). S ee O fficial Form N o. 3.

B . B R IE F L Y D E S C R IB E N A T U R E O F B U SIN E SS

N A M E A N D A D D R E S S O F LA W F IR M O R A T T O R N E Y (19)
S T A T IS T IC A L A D M IN IS T R A T IV E IN FO R M A T IO N
(E stim ates o n ly ) (C h eck applicable b o x es)

(28 U .S .C . 604) (21)

T elephone N o.
N A M E (S ) O F A T T O R N E Y (S ) D E S IG N A T E D T O R E P R E S E N T T H E D E B T O R (20)

□

D ebtor e stim ates th a t fu n d s w ill be available fo r d istribution to unsecured
creditors.

□

D ebtor e stim ates th at after any ex em p t property is excluded and ad m inistrative
e x p en ses p aid , there w ill b e n o fu n d s available for d istribution to unsecured
creditors.

E S T IM A T E D N U M B E R O F C R E D IT O R S
□

1-15

□

16-49

□

5 0-99

□

100-199

□

200-999

E S T IM A T E D A S S E T S (in tho u san d s o f dollars)
□

U nder 5 0

□

1000-9999

□

5 0-99
□

□

100-499

10,000-99,000

□

□

500-999

100,000-over

E S T IM A T E D L IA B IL IT IE S (in thousands o f dollars)
□

U nder 5 0

□

1000-9999

□

5 0 -9 9
□

□

100-499

10,000-99,000

□

□

500-999

100,000-over

E S T IM A T E D N U M B E R O F E M P L O Y E E S — C H 11 & 12 only
□

0

□

1-19

□

2 0-99

□

100-999

□

1000-over

E S T IM A T E D N O . O F E Q U IT Y SE C U R IT Y H O L D E R S—
C H 11 & 12 only
□

0

□

1-19

000100-03

□

20-99

□

100-499

□

500-over

□

1000-over

□

D ebtor is n o t represented by an attorney.
T elephone N o. o f D ebtor n ot represented by an attorney: (

)

T H IS S P A C E F O R C O U R T U S E O N L Y

100

Name of Debtor

(22)

Case No.

(23)

(Court use only)

FILING OF PLAN (24)
For Chapter 9 , 1 1 , 12 and 13 cases only. Check appropriate box.
□ Debto r intends to file a plan within the time allowed by statute, rule,
□ A copy o f debtor's proposed plan dated
is attached
or order o f the court
PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (If more than one, attach additional sheet)
Case Number
Date Filed
Location Where Filed (25)
PENDING BANKRUPTCY CASE FILED BY A N Y SPOUSE, PARTNER, OR AFFILIATE OF THIS DEBTO
(If more than one, attach additional sheet)
Case Number
Date
Name of Debtor
(26)
Relationship

District

Judge

REQUEST FOR RELIEF Debtor requests relief in accordance with the chapter o f title 11, United States Code, specified in this petition.
SIGNATURES
ATTORNEY
_________________________ (27) ___________
Date
Signature

x

Signature of Debtor

CORPORATE OR PARTNERSHIP DEBTOR (29)
I declare under penalty o f perjury that the information provided in this
petition is true and correct, and that the filing o f this petition on behalf
o f the debtor has been authorized.
X
Signature of Authorized Individual

Date

Print or Type Name o f Authorized Individual

INDIVIDUAL/JOINT DEBTOR(S) (28)
I declare under penalty of perjury that the information provided in this
petition is
true and correct.

X
Signature o f Joint Debtor

Title o f Individual Authorized by Debtor to File this Petition
Date
Date
If debtor is a corporation filing under Chapter 11,
Exhibit "A" is attached and made a part o f this petition.
EXHIBIT "A" (To be completed if debtor is a corporation requesting relief under Chapter 11.) (30)
□ Exhibit "A" is attached and made a part o f this petition.
CERTIFICATION A N D SIGNATURE OF
TO BE COMPLETED BY INDIVIDUAL CHAPTER 7 DEBTOR
NO NBANKRUPTCY PREPARER (32)
WITH PRIMARILY CONSUMER DEBTS (3 1 )
(See 11 U.S.C. §110)
(See P.L. 98-353 §322)
I am aware that I may proceed under chapter 7, 11,12 or 13 of
I certify that I am a bankruptcy preparer as defined in 11 U.S.C.
title 11, United States Code, understand the relief available under each
§110, that I prepared this document for compensation, and that I have
such chapter, and choose to proceed under chapter 7 o f such title.
provided the debtor with a copy o f this document.
If I am represented by an attorney, exhibit "B" has been
completed.
Printed or Typed Name o f Bankruptcy Petition Preparer
X
Date
Signature o f Debtor
Social Security No.
X
Date
Signature of Joint Debtor
EXHIBIT "B" (To be completed by attorney for individual
chapter 7 debtor(s) with primarily consumer debts).
I, the attorney for the debtor(s) named in the foregoing petition,
declare that I have informed the debtor(s) that (he, she, or they) may
proceed under chapter 7 , 1 1 , 12, or 13 o f title 11, United States Code,
and have explained the relief available under each such chapter.
X
Signature of Attorney

000100-04

Date

Address
Tel. No.
Name and Social Security numbers o f all other individuals who
prepared or assisted in preparing this documents:
If more than one person prepared this document, attach additional
signed sheets conforming to this appropriate Official Form for each
person.
X
Signature of Bankruptcy Petition Preparer

A bankruptcy petition p rep a rer's failu re to com ply with the provision s o f title 11
and the F ederal R ules o f B ankruptcy P rocedure m ay result in fines or
im prisonm ent or both. 11 U.S.C. §110; 18 U.S.C. §156.
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FORM II
UNITED STATES BANKRUPTCY COURT______________ DISTRICT OF______________
In re :_____________________________

Debtor(s) _________________________

Case No. __________

STATEMENT OF FINANCIAL AFFAIRS
This statement is to be completed by every debtor. Spouses filing a joint petition may file a single statement
on which the information for both spouses is combined. If the case is filed under chapter 12 or chapter 13, a married
debtor must furnish information for both spouses whether or not a joint petition is filed, unless the spouses are separated
and a joint petition is not filed. An individual debtor engaged in business as a sole proprietor, partner, family farmer, or
self-employed professional, should provide the information requested on this statement concerning all such activities
as well as the individual's personal affairs.
Questions 1-15 are to be completed by all debtors. Debtors that are or have been in business, as defined below,
also must complete Questions 16-21. Each question must be answered. If the answer to any question is "None," or
the question is not applicable, mark the box labeled "None." If additional space is needed for the answer to any
question, use and attach a separate sheet properly identified with the case name, case number (if known), and the number
of the question.
DEFINITIONS
"In business." A debtor is "in business" for the purpose of this form if the debtor is a corporation or partnership.
An individual debtor is "in business" for the purpose of this form if the debtor is or has been, within the two years
immediately preceding the filing of this bankruptcy case, any of the following: an officer, director, managing executive,
or person in control of a corporation; a partner, other than a limited partner, of a partnership; a sole proprietor or selfemployed.
"Insider." The term "insider" includes but is not limited to: relatives of the debtor; general partners of the debtor
and their relatives; corporations of which the debtor is an officer, director, or person in control; officers, directors, and
any person in control of a corporate debtor and their relatives; affiliates of the debtor and insiders of such affiliates; any
managing agent of the debtor. 11 U.S.C. 101(31)._________________________________________________________
□ None 1. Income from Employment or Operation
of Business
State the gross amount of income the debtor has received from employ
ment, trade, or profession, or from operation of the debtor's business
from the beginning of this calendar year to the date this case was
commenced. State also the gross amounts received during the two years
immediately preceding this calendar year. (A debtor that maintains, or has
maintained, financial records on the basis of a fiscal rather than a
calendar year may report fiscal year income. Identify the beginning and
ending dates of the debtor's fiscal year.) If a joint petition is filed, state
income for each spouse separately. (Married debtors filing under chapter
12 or chapter 13 must state income of both spouses whether or not a joint
petition is filed, unless the spouses are separated and a joint petition is not
filed.)
Give AMOUNT and SOURCE (If more than one).________________________________________________________
□ None 2. Income Other than from Employment or
Operation of Business
State the amount of income received by the debtor other than from
employment, trade, profession, or operation of the debtor's business
during the two years immediately preceding the commencement of this
case. Give particulars. If a joint petition is filed, state income for each
spouse separately. (Married debtors filing under chapter 12 or chapter 13
must state income for each spouse whether or not a joint petition is filed,
unless the spouses are separated and a joint petition is not filed.)
Give AMOUNT and SOURCE.
000100-05
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3. Payments to Creditors

□ None a. List all paym ents on loans, installm ent purchases of goods
or services, and other debts, aggregating more than $600 to any creditor,
made within 90 days imm ediately preceding the com m encem ent of this
case. (M arried debtors filing under chapter 12 or chapter 13 must include
payments by either or both spouses whether or not a joint petition is filed,
unless the spouses are separated and a joint petition is not filed.)
Give NAM E A ND ADDRESS O F CREDITO R, DATES OF PAY
M ENTS, A M O U N T PAID and A M O U N T STILL OW ING.
□ None b. List all paym ents m ade w ithin one year imm ediately
preceding the commencement of this case to or for the benefit of creditors
w ho are or w ere insiders. (M arried debtors filing under chapter 12 or
chapter 13 must include paym ents by either or both spouses w hether or
not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)
Give NAM E A ND ADDRESS O F CREDITOR A N D RELATIONSHIP
TO DEBTOR, DATE O F PAYM ENT, A M O U N T PAID and AM OUNT
STILL OW ING.______________________________________________________

4. Suits, Executions, Garnishments and Attachments
□ None

a. List all suits to w hich the debtor is or w as a party within

one year imm ediately preceding the filing o f this bankruptcy case.

(M arried debtors filing under chapter 12 or chapter 13 m ust include
inform ation concerning either or both spouses w hether or not a joint
petition is filed, unless the spouses are separated and a joint petition is not
filed.)
Give CA PTION O F SU IT AND CASE N U M BER, N ATU RE OF
PROCEEDING, COURT AND LOCATION and STATUS OR DISPO 
SITION.
□ None b. Describe all property that has been attached, garnished, or
seized under any legal or equitable process w ithin one year imm ediately
preceding the commencement of this case. (M arried debtors filing under
chapter 12 or chapter 13 m ust include inform ation concerning property
of either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)
Give NAM E A ND A DDRESS OF PERSO N FOR W H O SE BENEFIT
PROPERTY W AS SEIZED, DATE O F SEIZU RE and DESCRIPTION
AND V ALUE OF PROPERTY.______________________________________
□ None 5. Repossessions, Foreclosures, and Returns
List all property that has been repossessed by a creditor, sold at a
foreclosure sale, transferred through a deed in lieu of foreclosure or
returned to the seller, w ithin one year im m ediately preceding the
com mencem ent of this case. (M arried debtors filing under chapter 12 or
chapter 13 must include information concerning property of either or both
spouses w hether or not a joint petition is filed, unless the spouses are
separated and a joint petition is not filed.)
Give NAM E AND ADDRESS OF CREDITOR OR SELLER, DATE OF
REPOSSESSION, FORECLOSURE SALE, TRANSFER OR RETURN
and DESCRIPTIO N AND VALU E OF PROPERTY.
000100-06
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6. Assignments and Receiverships
□ None a. Describe any assignment of property for the benefit of
creditors made within 120 days immediately preceding the commence
ment of this case. (Married debtors filing under chapter 12 or chapter 13
must include any assignment by either or both spouses whether or not a
joint petition is filed, unless the spouses are separated and a joint petition
is not filed.)
Give NAME AND ADDRESS OF ASSIGNEE, DATE OF ASSIGN
MENT and TERMS OF ASSIGNMENT OR SETTLEMENT.
□ None b. List all property which has been in the hands of a custo
dian, receiver, or court-appointed official within one year immediately
preceding the commencement of this case. (Married debtors filing under
chapter 12 or chapter 13 must include information concerning property
of either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)
Give NAME AND ADDRESS OF CUSTODIAN, NAME AND
LOCATION OF COURT, CASE TITLE & NUMBER, DATE OF
ORDER and DESCRIPTION AND VALUE OF PROPERTY.________
□ None 7. Gifts
List all gifts or charitable contributions made within one year immedi
ately preceding the commencement of this case except ordinary and usual
gifts to family members aggregating less than $200 in value per individ
ual family member and charitable contributions aggregating less than
$100 per recipient. (Married debtors filing under chapter 12 or chapter 13
must include gifts or contributions by either or both spouses whether or
not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)
Give NAME AND ADDRESS OF PERSON OR ORGANIZATION,
RELATIONSHIP TO DEBTOR, IF ANY, DATE OF GIFT, and
DESCRIPTION AND VALUE OF GIFT._________________________
□ None 8. Losses
List all losses from fire, theft, other casualty or gambling within one year
immediately preceding the commencement of this case or since the
commencement of this case. (Married debtors filing under chapter 12 or
chapter 13 must include losses by either or both spouses whether or not
a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)
Give DESCRIPTION AND VALUE OF PROPERTY, DESCRIPTION
OF CIRCUMSTANCES AND, IF LOSS WAS COVERED IN WHOLE
OR IN PART BY INSURANCE, GIVE PARTICULARS and DATE OF
LOSS.______________________________________________________
□ None 9. Payments Related to Debt Counseling or Bankruptcy
List all payments made or property transferred by or on behalf of the
debtor to any persons, including attorneys, for consultation concerning
debt consolidation, relief under the bankruptcy law or preparation of a
petition in bankruptcy within one year immediately preceding the
commencement of this case.
Give NAME AND ADDRESS OF PAYEE, DATE OF PAYMENT,
NAME OF PAYER IF OTHER THAN DEBTOR and AMOUNT OF
MONEY OR DESCRIPTION AND VALUE OF PROPERTY.
000100-07
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□ N one

10.

Other Transfers

List all property, other than property transferred in the ordinary course of
the business or financial affairs of the debtor, transferred either absolutely
or as security within one year immediately preceding the commencement
of this case. (M arried debtors filing under chapter 12 or chapter 13 m ust
include transfers by either or both spouses w hether or not a joint petition
is filed, unless the spouses are separated and a joint petition is not filed.)
Give NAM E AND ADDRESS OF TRANSFEREE, RELATIONSHIP TO
DEBTOR, DATE and DESCRIBE PROPERTY TRANSFERRED AND
VALUE RECEIVED.________________________________________________
□ None 11. Closed Financial Accounts
List all financial accounts and instruments held in the nam e of the debtor
or for the benefit of the debtor w hich were closed, sold, or otherwise
transferred w ithin one year imm ediately preceding the com m encem ent
of this case. Include checking, savings, or other financial accounts,
certificates of deposit, or other instrum ents; shares and share accounts
held in banks, credit unions, pension funds, cooperatives, associations,
brokerage houses and other financial institutions. (M arried debtors filing
under chapter 12 or chapter 13 m ust include inform ation concerning
accounts or instruments held by or for either or both spouses w hether or
not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)
Give NAM E A ND A DDRESS OF INSTITUTION, TY PE A ND
NUM BER OF ACCOUNT A ND AM OUNT OF FINAL BALANCE and
A M O U N T A ND DATE OF SALE OR CLOSING.____________________
□ None 12. Safe Deposit Boxes
List each safe deposit or other box or depository in w hich the debtor has
or had securities, cash, or other valuables w ithin one year imm ediately
preceding the com mencem ent of this case. (M arried debtors filing under
chapter 12 or chapter 13 m ust include include boxes or depositories of
either or both spouses w hether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)
Give NAM E AND ADDRESS OF BANK OR OTHER DEPOSITORY,
NAM ES AND ADDRESSES OF THOSE W ITH ACCESS TO BOX OR
D EPOSITORY, DESCRIPTION OF CONTENTS and DATE OF
TRANSFER OR SURRENDER, IF ANY.____________________________
□ None 13. Setoffs
List all setoffs made by any creditor, including a bank, against a debt or
deposit of the debtor within 90 days preceding the commencement of this
case. (M arried debtors filing under chapter 12 or chapter 13 must include
inform ation concerning either or both spouses w hether or not a joint
petition is filed, unless the spouses are separated and a joint petition is not
filed.)
Give NAM E AND ADDRESS OF CREDITOR, DATE O F SETOFF and
A M O U N T O F SETOFF._____________________________________________
□ None 14. Property Held for Another Person
List all property owned by another person that the debtor holds or
controls.
Give NAM E A ND A DDRESS OF OW NER, DESCRIPTION AND
VALU E OF PROPERTY and LOCATION OF PROPERTY.
000100-08
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□ N one

15. P rio r A ddress o f D eb to r

If debtor has m oved w ithin the two years im m ediately preceding the
commencement of this case, list all prem ises w hich the debtor occupied
during that period and vacated prior to the com m encem ent of this case.
If a joint petition is filed, report also any separate address of either
spouse.
Give A DDRESS, NAM E USED and DATES O F OCCUPANCY.
The follow ing questions are to be com pleted by every debtor that is a
corporation or partnership and by any individual debtor w ho is or has
been, within the two years immediately preceding the commencement of
this case, any of the following: an officer, director, m anaging executive,
or owner of more than 5 percent of the voting securities of a corporation;
a partner, other than a limited partner, of a partnership; a sole proprietor
or otherwise self-employed.

(An individual or joint debtor should complete this portion of the
statement only if the debtor is or has been in business, as defined above,
within the two years immediately preceding the commencement of this
case.)
16. Nature, Location and Name of Business

□ None a. If the debtor is an individual, list the names and addresses
of all businesses in which the debtor w as an officer, director, partner, or
managing executive of a corporation, partnership, sole proprietorship or
was a self-em ployed professional w ithin the two years imm ediately
preceding the commencement of this case, or in which the debtor owned
5 percent or more of the voting or equity securities w ithin the two years
im m ediately preceding the com m encem ent of this case.
□ None b. If the debtor is a partnership, list the nam es and addresses
of all businesses in which the debtor w as a partner or owned 5 percent or
m ore of the voting securities, w ithin the two years imm ediately
preceding the com m encem ent of this case.
□ None c. If the debtor is a corporation, list the nam es and addresses
of all businesses in which the debtor w as a partner or owned 5 percent or
more of the voting securities within the two years immediately preceding
the com m encem ent of this case.
Give NAM E, ADDRESS, NATURE O F BU SINESS and BEGINNING
A N D EN DING DATES OF OPERATION.___________________________

17. Books, Records, and Financial Statements

□ None a. List all bookkeepers and accountants w ho w ithin the six
years im m ediately preceding the filing of this bankruptcy case kept or

supervised the keeping of books o f account and records of the debtor.
Give NAM E AND ADDRRESS and DATES SERVICES RENDERED.
□ None b. List all firms or individuals w ho w ithin the two years
immediately preceding the filing of this bankruptcy case have audited the
books of account and records, or prepared a financial statem ent of the
debtor.
Give NAM E, ADDRESS and DATES SERVICES RENDERED.
□ None c. List all firm s or individuals w ho at the tim e of the
com m encem ent of this case w ere in possession of the books of account
and records of the debtor. If any of the books of account and records are
not available explain.
000100-09
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Give N AM E and ADDRESS.

□ None d. List all financial institutions, creditors and other parties,
including mercantile and trade agencies, to whom a financial statement
was issued within the two years immediately preceding the commence
ment of this case by the debtor.
Give NAME AND ADDRESS and DATE ISSUED.________________
18. Inventories
□ None a. List the dates of the last two inventories taken of your
property, the name of the person who supervised the taking of each
inventory, and the dollar amount and basis of each inventory.
Give DATE OF INVENTORY, INVENTORY, SUPERVISOR AND
DOLLAR AMOUNT OF INVENTORY (specify cost, market or other
basis).
□ None b. List the name and address of the person having possession
of the records of each of the two inventories reported in a., above.
Give DATE OF INVENTORY and NAME AND ADDRESSES OF
CUSTODIAN OF INVENTORY RECORDS._____________________
19. Current Partners, Officers, Directors and Shareholders
□ None a. If the debtor is a partnership, list the nature and percentage
of partnership interest of each member of the partnership.
Give NAME AND ADDRESS, NATURE OF INTEREST and PER
CENTAGE OF INTEREST.
□ None b. If the debtor is a corporation, list all officers and directors
of the corporation, and each stockholder who directly or indirectly owns,
controls, or holds 5 percent or more of the voting securities of the
corporation.
Give NAME AND ADDRESS, TITLE and NATURE AND PERCENTAGE OF STOCK OWNERSHIP.________________________________
20. Former Partners, Officers, Directors and Shareholders
□ None a. If the debtor is a partnership, list each member who
withdrew from the partnership within one year immediately preceding
the commencement of this case.
Give NAME, ADDRESS and DATE OF WITHDRAWAL.
□ None b. If the debtor is a corporation, list all officers or directors
whose relationship with the corporation terminated within one year
immediately preceding the commencement of this case.
Give NAME AND ADDRESS, TITLE and DATE OF TERMINATION.
□ None 21. Withdrawals from a Partnership or Distributions by
a Corporation
If the debtor is a partnership or corporation, list all withdrawals or
distributions credited or given to an insider, including compensation in
any form, bonuses, loans, stock redemptions, options exercised and any
other perrequisite during one year immediately preceding the commence
ment of this case.
Give NAME & ADDRESS OF RECIPIENT, RELATIONSHIP TO
DEBTOR, DATE AND PURPOSE OF WITHDRAWAL, and AMOUNT
OF MONEY OR DESCRIPTION AND VALUE OF PROPERTY.
000100-10
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Unsworn Declaration under Penalty of Perjury
(If completed by an individual or individual and spouse)
I declare under penalty o f perjury that
I have read the answers contained in the foregoing statem ent of financial affairs and any attachm ents thereto and that
they are true and correct.
Date

Signature of Debtor

Date

Signature of Joint Debtor
(if any)

CERTIFICATION AND SIGNATURE OF NON-BANKRUPTCY PREPARER (See 11 U.S.C. §110)
I certify that I am a bankruptcy preparer as defined in 11 U.S.C. §110, that I prepared this document for
compensation, and that I have provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petitioner Preparer

Social Security No.

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to this appropriate Official
Forum for each person.
X __________________________________________________
Signature of Bankruptcy Petition Preparer

_________________________________
Date

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
(If completed on behalf of a partnership or corporation) I declare under penalty of perjury that I have read the
answers contained in the foregoing statement of financial affairs and any attachments thereto and that they are true and
correct to the best of my knowledge, information and belief.
Date

Signature

Print Name and Title

(An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.)
________ continuation sheets attached
Penalty for making a false statement: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C.
§152 and §3571
000100-11
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FORM III

UNITED STATES BANKRUPTCY COURT
________ DISTRICT OF

In R e______________________________________________ , Case No. ______________________________
Debtor
(If known)
SUMMARY OF SCHEDULES
Indicate as to each schedule whether that schedule is attached and state the number of pages in each. Report the totals
from Schedules A, B, D, E, F, I, and J in the boxes provided. Add the amounts from Schedules A and B to determine
the total amount of the debtor's assets. Add the amounts from Schedules D, E and F to determine the total amount of
the debtor's liabilities.
AMOUNTS SCHEDULED
NAME OF
SCHEDULE

ATTACHED
(YES/NO)

A. Real Property
B. Personal Property
C. Property
Claimed as Exempt
D. Creditors Holding
Secured Claims
E. Creditors Holding
Unsecured Priority
Claims
F. Creditors Holding
Unsecured
Non Priority Claims
G. Executory
Contracts and
Unexpired Leases
H. Codebtors
I. Current
Income of
Individual Debtor(s)
J. Current
Expenditures
of Individual
Debtor(s)
Total Number of Sheets
of ALL Schedules

NO. OF
SHEETS

ASSETS

$
$

$

$

$

$

$

Total Assets $
Total Liabilities
000100-12

OTHER

LIABILITIES

$

109
FORM IV
In R e _______________________________________________ , Case No. _____________________________ _____________
D ebtor
(If known)

SCHEDULE A—REAL PROPERTY
Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest,
including all property owned as a co-tenant, community property, or in which the debtor has a life estate. Include any
property in which the debtor holds rights and powers exercisable for the debtor's own benefit. If the debtor is married,
state whether husband, wife, or both own the property by placing an "H",W, "J", or "C" in the column labeled
"Husband, Wife, Joint, Or Community." If the debtor holds no interest in real property, write "None" under "Description
and Location of Property."
Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule
G—Executory Contracts and Unexpired Leases.
If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim.
See Schedule D. If no entity claims to hold a secured interest in the property, write "None" in the column labeled
"Amount of Secured Claim."
If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property
only in Schedule C—Property Claimed as Exempt.
DESCRIPTION AND
LOCATION OF
PROPERTY

NATURE OF
DEBTOR'S
INTEREST
IN PROPERTY

H
W
J
C

CURRENT MARKET VALUE
OF DEBTOR'S INTEREST IN
PROPERTY WITHOUT
DEDUCTING ANY SECURED
CLAIM OR EXEMPTION

Total
(R eport also on Sum m ary o f Schedules.)
000100-13

AMOUNT
OF SECURED
CLAIM

123
FO RM XI
In R e _______________________________________________ ,
Debtor

Case No. ___________________________________
(If known)

SCHEDULE B—PERSONAL PROPERTY
Except as directed below, list all personal property of the debtor of whatever kind. If the debtor has no property in
one or more of the categories, place an "X" in the appropriate position in the column labeled "None." If additional space
is needed in any category, attach a separate sheet properly identified with the case name, and the number of the category.
If the debtor is married, state whether husband, wife, or both own the property by placing an "H," "W," "J," or "C" in
the column labeled "Husband, Wife, Joint or Community." If the debtor is an individual or a joint petition is filed, state
the amount of any exemptions claimed only in Schedule C—Property Claimed as Exempt.
Do not list interests in executory contracts and unexpired leases on this schedule, list them in Schedule
G— Executory Contracts and Unexpired Leases.
If the property is being held for the debtor by someone else, state that person's name and address under "Description
and Location of Property."

TYPE OF PROPERTY
1. Cash on hand.
2. Checking, savings or other
financial accounts, certificates of
deposit, or shares in banks, savings
and loan, thrift, building and loan,
and hom estead associations, or credit
unions, brokerage houses, or
cooperatives.
3. Security deposits with public
utilities, telephone com panies,
landlords, and others.
4. H ousehold goods and furnishings
including audio, video, and com puter
equipm ent.
5. Books; pictures and other art
objects; antiques; stam p, coin, record,
tape, com pact disc, and other
collections or collectibles.
6. W earing apparel.
7. Furs and jew elry.
8. Firearm s, sports, photographic,
and other hobby equipm ent.

000100-14

N
O
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E

DESCRIPTION
AND LOCATION
OF PROPERTY

H
W
J
C

CURRENT MARKET VALUE OF
DEBTOR'S INTEREST IN
PROPERTY, WITHOUT
DEDUCTING ANY SECURED
CLAIM OR EXEMPTION
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N

O
TYPE OF PROPERTY

9. Interests in insurance policies.
Name insurance company of each
policy and itemize surrender or
refund value of each.
10. Annuities. Itemize and name
each issuer.
11. Interests in IRA, ERISA, Keogh
or other pension or profit sharing
Plans. Itemize.
12. Stock and interests in
incorporated and unincorporated
businesses. Itemize.
13. Interest in partnerships or joint
ventures. Itemize.
14. Government and corporate
bonds and other negotiable and nonnegotiable instruments.
15. Accounts receivable.
16. Alimony, maintenance, support,
and property settlements to which the
debtor is or may be entitled. Give
particulars.
17. Other liquidated debts owing
debtor including tax refunds. Give
particulars.
18. Equitable or future interests, life
estates, and rights or powers
exercisable for the benefit of the
debtor other than those listed in
Schedule of Real Property.
19. Contingent and non-contingent
interests in estate of a decedent,
death benefit plan, life insurance
policy, or trust.
20. Other contingent and
unliquidated claims of every nature,
including tax refunds, counterclaims
of the debtor, and rights to set off
claims. Give estimated value of each.
000100-15
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DESCRIPTION
AND LOCATION
OF PROPERTY

H
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J
C

CURRENT MARKET VALUE OF
DEBTOR'S INTEREST IN
PROPERTY, WITHOUT
DEDUCTING ANY SECURED
CLAIM OR EXEMPTION
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TYPE OF PROPERTY

N
O
N
E

DESCRIPTION
AND LOCATION
OF PROPERTY

H
W
J
C

CURRENT MARKET VALUE OF
DEBTOR'S INTEREST IN
PROPERTY, WITHOUT
DEDUCTING ANY SECURED
CLAIM OR EXEMPTION

21. Patents, copyrights, and other
intellectual property. Give
particulars.
22. Licenses, franchises, and other
general intangibles. Give particulars.
23. A utom obiles, trucks, trailers, and
other vehicles and accessories.
24. Boats, m otors, and accessories.
25. A ircraft and accessories.
26. Office equipm ent, furnishings,
and supplies.
27. M achinery, fixtures, equipment,
and supplies used in business.
28. Inventory.
29. Anim als.
30. Crops— growing or harvested.
31. Farm ing equipm ent and
im plements.
32. Farm supplies, chem icals, and
feed.
33. O ther personal property of any
kind not already listed. Itemize.
Total

continuation sheets attached

000100-16

$

(Include amounts from any continuation sheets attached.
Report total also on Summary of Schedules.)
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FORM VI
In R e ________________________________________________ , Case No.
D ebtor

(If known)

SCHEDULE C—PROPERTY CLAIMED AS EXEMPT
D ebtor elects the exem ptions to w hich debtor is entitled under:

(Check one box)
□

11 U .S.C. 522(b)(1):

□

11 U .S.C. 522(b)(2):

Exem ptions provided in 11 U.S.C. 522(d). Note: These exem ptions are available only in
certain states.
Exem ptions available under applicable nonbankruptcy federal laws, state or local law
where the debtor's domicile has been located for the 180 days im m ediately preceding the
filing of the petition, or for a longer portion of the 180-day period than in any other place,
and the debtor's interest as a tenant by the entirety or joint tenant to the extent the interest
is exem pt from process under applicable nonbankruptcy law.

DESCRIPTION OF PROPERTY

000100-17

SPECIFY LAW
PROVIDING EACH
EXEMPTION

VALUE OF
CLAIMED
EXEMPTION

CURRENT MARKET
VALUE OF PROPERTY
WITHOUT
DEDUCTING
EXEMPTION
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FORM X II
In R e ________________________________________________ ,
D ebtor

Case N o . _____________________________ ____________
(If known)

SCHEDULE D—CREDITORS HOLDING SECURED CLAIMS
State the name, mailing address, including zip code, and account number, if any, of all entities holding claims
secured by property of the debtor as of the date of filing of the petition. List creditors holding all types of secured
interests such as judgment liens, garnishments, statutory liens, mortgages, deeds of trust, and other security interests.
List creditors in alphabetical order to the extent practicable. If all secured creditors will not fit on this page, use the
continuation sheet provided.
If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled
"Codebtor," include the entity on the appropriate schedule of creditors, and complete Schedule H—Codebtors. If a joint
petition is filed, state whether husband, wife, both of them, or the marital community may be liable on each claim by
placing an "H", "W", "J", or "C" in the column labeled "Husband, Wife, Joint or Community."
If the claim is contingent, place an "X" in the column labeled "Contingent." If the claim is unliquidated, place an
"X" in the column labeled "Unliquidated." If the claim is disputed, place an "X" in the column labeled "Disputed." (You
may need to place an "X" in more than one of these three columns.)
Report the total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed
schedule. Report this total also on the Summary of Schedules.
□ Check this box if debtor has no creditors holding secured claims to report on this Schedule D.

CREDITOR'S NAME
AND MAILING
ADDRESS
INCLUDING
ZIP CODE

C
O
D
E
B
T
O
R

H
W
J
C

DATE CLAIM WAS
INCURRED, NATURE
OF LIEN, AND
DESCRIPTION AND
MARKET VALUE OF
PROPERTY SUBJECT
TO LIEN

C
O
N
T
I
N
G
E
N
T

U
N
L
I
Q
U
I
D
A
T
E
D

D
I AMOUNT OF
S
CLAIM
P
WITHOUT UNSECURED
U DEDUCTING PORTION, IF
ANY
T VALUE OF
E COLLATERAL
D

A ccount No.

A ccount No.

A ccount No.

Sheet no.______ o f____________
Subtotal (Total of this page)
continuation sheets attached to Schedule
of Creditors Holding Secured Claims. Total (Use only on last page)
(Report total also on Summary of Schedules)
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c

O
CREDITOR'S NAME
AND MAILING
ADDRESS
INCLUDING
ZIP CODE

O

C
D
E
B
T
O
R

H
W
J
C

DATE CLAIM WAS
INCURRED, NATURE
OF LIEN, AND
DESCRIPTION AND
MARKET VALUE OF
PROPERTY SUBJECT
TO LIEN

N
T
I
N
G
E
N
T

U
N
L
I

Q
U
I
D
A
T
E
D

D
I
S
P
U
T
E
D

AMOUNT OF
CLAIM
WITHOUT
DEDUCTING
VALUE OF
COLLATERAL

Account No.

Account No.

Account No.

Account No.

Account No.

Sheet no._____ of___________
Subtotal (Total of this page)
continuation sheets attached to Schedule
of Creditors Holding Secured Claims.
Total (Use only on last page)

$

(Report total also on Summary o f Schedules)

000100-19

UNSECURED
PORTION, IF
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FORM VIII
In Re

__________________________ ,
Debtor

Case No. __________________________________________
(If known)

SCHEDULE E—CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
A com plete list o f claim s entitled to priority, listed separately by type of priority, is to be set forth on the sheets
provided. Only holders of unsecured claim s entitled to priority should be listed in this schedule. In the boxes provided
on the attached sheets, state the name and m ailing address, including zip code, and account number, if any, of all entities
holding priority claim s against the debtor or the property o f the debtor, as of the date of the filing of this petition.
If any entity other than a spouse in a joint case m ay be jointly liable on a claim, place an "X " in the column labeled
"Codebtor," include the entity on the appropriate schedule o f creditors, and com plete Schedule H— Codebtors. If a joint
petition is filed, state whether husband, wife, both o f them , or the m arital com m unity may be liable on each claim by
placing an "H ," "W ," "J," or "C " in the colum n labeled "H usband, W ife, Joint, or Com m unity."
If the claim is contingent, place an "X " in the colum n labeled "C ontingent." If the claim is unliquidated, place an
"X " in the column labeled "Unliquidated." If the claim is disputed, place an "X " in the column labeled "Disputed." (You
may need to place an "X " in more than one o f these three colum ns.)
Report the total o f claim s listed on each sheet in the box labeled "Subtotal" on each sheet. Report the total of all
claims listed on this Schedule E in the box labeled "Total" on the last sheet of the com pleted schedule. Repeat this total
also on the Sum m ary of Schedules.
□ Check this box if debtor has no creditors holding unsecured priority claim s to report on this Schedule E.
TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claim s in that category are listed on the
attached sheets)

□

Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case
but before the earlier o f the appointm ent of a trustee or the order for relief. 11 U.S.C. 507(a)(2).

□

Wages, salaries, and commissions

W ages, salaries, and commissions, including vacation, severance, and sick leave pay ow ing to em ployees, up to a
maximum of $4000* per employee, earned within 90 days im m ediately preceding the filing of the original petition, or
the cessation o f business, w hichever occurred first, to the extent provided in 11 U.S.C. 507(a)(3).

□

Contributions to employee benefit plans

M oney owed to em ployee benefit plans for services rendered w ithin 180 days im m ediately preceding the filing of
the original petition, or the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. 507(a)(4).

□

Certain farmers and fishermen

Claims of certain farmers and fishermen, up to a m axim um of $4000* per farmer or fisherm an, against the debtor,
as provided in 11 U.S.C. 507(a)(5).

□

Deposits by Individuals

Claim s o f individuals up to a m axim um of $1800* for deposits for the purchase, lease, or rental of property or
services for personal, fam ily, or household use, that w ere not delivered or provided. 11 U.S.C. 507(a)(6).

□

Taxes and Certain Other Debts Owed to Governmental Units

Taxes, custom s duties, and penalties owing to federal, state, and local governm ental units as set forth in 11 U.S.C.
507(a)(7).
□ Com mitm ents to m aintain the capital of insured depository institution claim s based on com m itm ents to the FDIC,
RTC, D irectors o f the Office of Thrift Supervision, C om ptroller of the Currency, or Board of Governors of the
Federal Reserve System , or their predecessors or successors, to m aintain the capital of an insured depository
institution. 11 U.S.C. §507(a)(9).
_______ continuation sheets attached
*A m ounts are subject to adjustm ent on A pril 1, 1998, and every three (3) years thereafter w ith respect to cases
com m enced on or after the date of adjustment.
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In R e _______________________________________________ , Case N o ._______________ _________________
D ebtor
(If known)

SCHEDULE E—CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
(Continuation sheet)
TYPE OF PRIORITY

c
O
CREDITOR'S NAME
AND MAILING
ADDRESS
INCLUDING
ZIP CODE

D
E
B
T

O
R

H
W
J

C

DATE CLAIM WAS
INCURRED, AND
CONSIDERATION
FOR CLAIM

C
O
N
T
I
N
G
E
N
T

U
N
L
I
Q
U
I
D
A
T
E
D

D
I
S
P
U
T
E
D

TOTAL
AMOUNT OF
CLAIM

Account No.

Account No.

Account No.

Account No.

Account No.

Subtotal (Total of this page) $
Sheet no.______ of____________
continuation sheets attached to Schedule
of Creditors Holding Unsecured Priority Total (Use only on last page) $
Claims.
(Report total also on Sum m ary of Schedules)
000100-21

AMOUNT
ENTITLED TO
PRIORITY

123
FORM XII
In R e ________________________________________________ , Case N o . ___________________________________ _
D ebtor
(If know n)

SCHEDULE F—CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
State the nam e, m ailing address, including zip code, and account num ber, if any, of all entities holding claim s
w ithout priority against the debtor or the property of the debtor, as o f the date of filing of the petition. Do not include
claim s listed in Schedules D and E. If all creditors w ill not fit on this page, use the continuation sheet provided.
If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X " in the column labeled
"Codebtor," include the entity on the appropriate schedule of creditors, and com plete Schedule H— Codebtors. If a joint
petition is filed, state w hether husband, wife, both of them, or the m arital com m unity m ay be liable on each claim by
placing an "H ", "W ", "J", or "C " in the colum n labeled "Husband, W ife, Joint or Com m unity."
If the claim is contingent, place an "X " in the column labeled "C ontingent." If the claim is unliquidated, place an
"X " in the column labeled "Unliquidated." If the claim is disputed, place an "X " in the column labeled "Disputed." (You
may need to place an "X " in m ore than one of these three colum ns.)
Report the total of all claim s listed on this schedule in the box labeled "Total" on the last sheet of the com pleted
schedule. Report this total also on the Sum m ary of Schedules.
□

Check this box if debtor has no creditors holding unsecured nonpriority claim s to report on this Schedule F.

C
O
D
CREDITOR'S NAME E
B
AND MAILING
T
ADDRESS
O
INCLUDING
R
ZIP CODE
A ccount No.

A ccount No.

A ccount No.
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AMOUNT OF
CLAIM
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In R e ____________________________________________ ,
Debtor

Case N o .________ _______________________
(If known)

SCHEDULE F—CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
(Continuation sheet)

O
CREDITOR'S NAME
AND MAILING
ADDRESS
INCLUDING
ZIP CODE

C
D
E
B
T
O
R

H
W
J
C

DATE CLAIM WAS INCURRED
AND CONSIDERATION FOR
CLAIM. IF CLAIM IS SUBJECT
TO SETOFF, SO STATE

C
O
N
T
I
N
G
E
N
T

U
N
L
I
Q
U
I
D
A
T
E
D

D
I
S
P
U
T
E
D

AMOUNT OF
CLAIM

Account No.

Account No.

Account No.

Account No.

Account No.

Sheet no.
of
Subtotal (Total of this page)
continuation sheets attached to Schedule
of Creditors Holding Unsecured
Total (Use only on last page)
Nonpriority Claims.
(Report total also on Summary of Schedules)
000100-23
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In Re

Case No.
Debtor

(If known)

SCHEDULE F—CREDITORS HOLDING UNSECURED NONPRIORTTY CLAIMS
(Continuation sheet)

c
O
CREDITOR'S NAME
AND MAILING
ADDRESS
INCLUDING
ZIP CODE

D
E
B
T

H
W
J
C

DATE CLAIM WAS INCURRED
AND CONSIDERATION FOR
CLAIM. IF CLAIM IS SUBJECT
TO SETOFF, SO STATE

O
R

C
O
N
T
I
N
G
E
N
T

U
N
L
I
Q
U
I
D
A
T
E
D

D
I
S
P
U
T
E
D

Account No.

Account No.

Account No.

Account No.

Account No.

Sheet no._____ of __________
Subtotal (Total of this page)
continuation sheets attached to Schedule
of Creditors Holding Unsecured
Total (Use only on last page)
Nonpriority Claims.

$

$

(Report total also on Summary o f Schedules)
000100-24

AMOUNT OF
CLAIM
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FORM XII
In R e ________________________________________________ , Case N o . ____________________
D ebtor
(If known)

SCHEDULE G—EXECUTORY CONTRACTS AND UNEXPIRED LEASES
Describe all executory contracts of any nature and all unexpired leases of real or personal property. Include any
tim eshare interests.
State nature of debtor's interest in contract, i.e., "Purchaser," "A gent," etc. State w hether debtor is the lessor
or lessee of a lease.
Provide the nam es and com plete m ailing addresses of all other parties to each lease or contract described.
NOTE: A party listed on this schedule will not receive notice o f the filing o f this case unless the party is also
scheduled in the appropriate schedule of creditors.
□ Check this box if debtor has no executory contracts or unexpired leases.
NAME AND MAILING ADDRESS, INCLUDING
ZIP CODE, OF OTHER PARTIES
TO LEASE OR CONTRACT

000100-25

DESCRIPTION OF CONTRACT OR LEASE AND NATURE
OF DEBTOR'S INTEREST. STATE WHETHER LEASE IS
FOR NONRESIDENTIAL REAL PROPERTY.
STATE CONTRACT NUMBER OF ANY GOVERNMENT
CONTRACT.

123
FORM XII
In R e ________________________________________________ , Case N o . __________________________________ ___
D ebtor
(If known)

SCHEDULE H—CODEBTORS
Provide the information requested concerning any person or entity, other than a spouse in a joint case, that is
also liable on any debts listed by debtor in the schedule of creditors. Include all guarantors and co-signers. In community
property states, a married debtor not filing a joint case should report the name and address of the nondebtor spouse on
this schedule. Include all names used by the nondebtor spouse during the six years immediately preceding the
commencement of this case.
□ Check this box if debtor has no codebtors.
NAME AND ADDRESS OF CODEBTOR

0 0 0 1 0 0 -2 6

NAME AND ADDRESS OF CREDITOR
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FORM XII
In Re _______________________________________________ , Case No. __________________________________________
D ebtor
(If know n)

SCHEDULE I - CURRENT INCOME OF INDIVIDUAL DEBTOR(S)
The column labeled "Spouse" must be completed in all cases filed by joint debtors and by a married debtor in a Chapter 12 or 13 case whether or not
a joint petition is filed, unless the spouses are separated and a joint petition is not filed.
DEPENDENTS OF DEBTOR A N D SPOUSE

Debtor's Marital Status:
NAM ES
Employment:
Occupation

AGE
DEBTOR

RELATIONSHIP
SPOUSE

Name of Employer
H ow Long Employed
Address o f Employer
DEBTOR
Income: (Estimate o f average monthly incom e)
Current monthly gross wages, salary, and com m issions
(prorate if not paid monthly)
Estimated monthly overtime
SUBTOTAL

SPOUSE

$ ______________ ___________________ $ ______________
$ ______________ ___________________$ ______________
$ ______________ ___________________ $ ______________

LESS PAYROLL DEDUCTIONS
a. Payroll taxes and social security
b. Insurance

$ ______________ ___________________$ ______________
$ ______________ ___________________$ ______________

c. Union dues
d. Other (Specify _________________________________________ )

$ ______________ ___________________$ ______________
$ ______________ ___________________$ ______________

SUBTOTAL OF PAYROLL DEDUCTIONS

$

$

TOTAL NET M ONTHLY TAKE HOME PAGE

$ _______________ ___________________$

Regular income from operation o f business or
profession or farm (attach detailed statement)

$ __________________________________$

Income from real property

$ _______________ ___________________$

Interest and dividends
Alim ony, maintenance or support payments payable
to the debtor for the debtor's use or that of
dependents listed above.
Social security or other government assistance
(Specify ___________________________________ )
Pension or retirement income

$ __________________________________$

Other monthly income
(S p e c ify ___________________________________ )
TOTAL MONTHLY INCOME

___________

$ ______________

$

$ ______________
$ ______________

$
$

$ ______________
$

$ __________________
$

TOTAL COM BINED MONTHLY INCOME $_______________________________ (Report also on Summary of Schedules)
Describe any increase or decrease of more than 10% in any o f the above categories anticipated to occur within the year follow ing the filing o f this
document:

000100-27
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FORM X II
In Re _______________________________________________ , Case No.___ ________
Debtor

(If know n)

SCHEDULE J—CURRENT EXPENDITURES OF INDIVIDUAL DEBTOR(S)
Complete this schedule by estimating the average monthly expenses of the debtor and the debtor's family. Pro rate any payments made bi-weekly,
quarterly, semi-annually, or annually to show monthly rate.
□

Check this box if a joint petition is filed and debtor's spouse maintains a separate household. Complete a separate schedule
o f expenditures labeled "Spouse".

Rent or home mortgage payment (include lot rented for mobile hom e)
$ ________________________
Are real estate taxes included?
□ Yes
□ No
Is property insurance included? □ Y es □ No
Utilities: Electricity and heating fuel
$ ________________________
Water and Sewer
$ ________________________
Telephone
$ ________________________
Other
$ _________________________
Home maintenance (repairs and upkeep)
$ _________________________
Food
$ _________________________
Clothing
$ _________________________
Laundry and dry cleaning
$ _________________________
M edical and dental expenses
$ _________________________
Transportation (not including car payments)
$ _________________________
Recreation, clubs and entertainment, newspapers
magazines, etc.
$ _________________________
Charitable contributions
$ _________________________
Insurance (not deducted from wages or included in home mortgage payments):
Hom eowner's or renter's
$ _________________________
Life
$ _________________________
Health
$ _________________________
Auto
$ _________________________
Other
$ _________________________
Taxes (not deducted from wages or included in home mortgage payments):
(Specify _____________________________________________________________ ) $ _________________________
Installment payments (In Chapter 12 and 13 cases, do not list payments to be included in the plan):
Auto
$ _________________________
Other
$ _________________________
Other
$ _________________________
Alim ony, maintenance, and support paid to others
$ _________________________
Payments for support o f additional dependents not living at your home
$ _________________________
Regular expenses from operation o f business, profession, or farm
(attach detailed statement)
$ _________________________
Other __ _____________________________________________________________ _____$ _________________________
TOTAL MONTHLY EXPENSES (Report also on Summary o f Schedules)
$
(FOR CHAPTER 12 and 13 DEBTORS ONLY)
Provide the information requested below, including whether plan payments are to be made bi-weekly, monthly, annually, or at som e other regular
interval.
A. Total projected monthly income
$ _________________________
B. Total projected monthly expenses
$ _________________________
C. Excess income (A minus B)
$ _________________________
D. Total amount to be paid into plan each ____________ ________________ _____$ _________________________
(interval)
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FORM XII
In R e ________________________, Case No. ___________________________________________________________________
D ebtor
(If known)

DECLARATION CONCERNING DEBTOR'S SCHEDULES
DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR
I declare under penalty of perjury that I have read the foregoing summary and schedules, consisting of
..............................
sheets (Total shown on summary page plus 1) and that they are true and correct to the
best of my knowledge, information, and belief.
Date:__________________________
Signature: ____________________
____________________
Debtor
Date:__________________________
Signature: _______________
(Joint Debtor, if any)
(If joint case, both spouses must sign).
CERTIFICATION AND SIGNATURE OF NON-BANKRUPTCY PREPARER (See 11 U.S.C. §110)
I certify that I am a bankruptcy preparer as defined in 11 U.S.C. §110, that I prepared this document for
compensation, and that I have provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petition Preparer

Social Security No.

Address
Name and Social Security numbers of all other individuals who prepared or assisted in preparing this document:
If more than one person prepared this document, attach additional signed sheets conforming to this appropriate Official
Form for each person.
X _______ ___ _________ ___ ____________________
___________________________
Signature of Bankruptcy Petition Preparer
Date
A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF
CORPORATION OR PARTNERSHIP
I, the
___________
_______ _________ ______________________
_______
(the president or other officer or an authorized agent of the corporation or a member or an authorized agent of the
partnership) of the
(corporation or partnership)
named as debtor in this case, declare under penalty of perjury that I have read the foregoing summary and schedules,
consisting of
(Total shown on summary page plus 1) sheets, and that they are true and correct to the best of
my knowledge, information, and belief.
Date:__________________________
Signature: _______________
_______ _
(Print or type name of individual signing on behalf of debtor.)
(An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.)
Penalty for making a false statement or concealing property: Fine of up to $500,000 or imprisonment for up to
5 years or both. 18 U.S.C. §152 and §3571.
000100-29
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FORM XV

UNITED STATES BANKRUPTCY COURT
_____________DISTRICT O F _____________
In R e _________________________________________________________
Debtor

,

Case No.
(If known)
Chapter Seven

CHAPTER 7 INDIVIDUAL DEBTOR’S STATEMENT OF INTENTION
1.

I, the debtor, have filed a schedule of assets and liabilities which includes consumer debts secured by property of the estate.

2.

My intention with respect to the property of the estate which secured those consumer debts is as follows:

a.

Property to Be Surrendered.
Description of Property

Creditor’s Name

1. ___________________________________

____________________________________

2.

_______________________________________

______________________________________

3.

B.

Property to be Retained. (Check applicable statement of debtor’s intention concerning reaffirmation,
redemption, or lien avoidance.)

Description of Property
1

Creditor’s Name

Debt will be reaf
firmed pursuant to
§524(c)

Lien will be avoided
Property is claimed as
pursuant to §522(f) and
exempt and will be
property will be
redeemed pursuant to
claimed as exempt
§722

.

2.
3.
4.
5.
3. I understand that §521(2)(B) of the Bankruptcy Code requires that I perform the above stated intention with 45 days of the
filing of this statement with the court, or within such additional time as the court, for cause, within such 45-day period fixes.
Date: _________________________

Signature: _________ _______________________________________
___________
(Print or type name of individual signing on behalf of debtor.)

CERTIFICATION AND SIGNATURE OF NON-BANKRUPTCY PREPARER (See 11 U.S.C. §110)
I certify that I am a bankruptcy preparer as defined in 11 U.S.C. §110, that I prepared this document for compensation, and that
I have provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petition Preparer

Social Security No.

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to this appropriate Official Form for each
person.

____________________
Signature of Bankruptcy Petition Preparer

___________________________
Date

A bankruptcy petition preparer's failure to comply with the provisions o f title 11 and the Federal Rules o f Bankruptcy Procedure
may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
000100-30
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FORM X XII

UNITED STATES BANKRUPTCY COURT
_____________DISTRICT O F ____________
In Re

, Case No.

Debtor

(If known)

Chapter_________________________
LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS
Following is a list of the debtor's creditors holding the 20 largest unsecured claims. The list is prepared in accordance
with Fed. R. Bankr. P. 1007(d) for filing in this chapter 11 [or chapter 9] case. The list does not include (1) persons who
come within the definition of "insider" set forth in 11 U.S.C. 101(30), or (2) secured creditors unless the value of the
collateral is such that the unsecured deficiency places the creditor among the holders of the 20 largest unsecured claims.
(1)

(2)

(3)

Name o f creditor and
complete mailing address
including zip code

Name, telephone number
and complete mailing
address, including zip
code, o f em ployee, agent,
or department o f creditor
familiar with claim who
may be contacted

Nature o f claim (trade,
debt, bank loan, type of
judgment, etc.)

000100-31

(4)
Indicate if claim is
contingent, unliquidated,
disputed or subject to
setoff

(5)

Amount o f claim (if
secured also state value of
security)
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In R e ________________________________________________ , Case N o .__________________________
D ebtor
(If known)

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS
(Continued)
(1)

(2)

Name o f creditor and
complete mailing address
including zip code

Name, telephone number
and complete mailing
address, including zip
code, o f em ployee, agent,
or department o f creditor
familiar with claim who
may be contacted

(3)

(4)

(5)

Nature o f claim (trade,
debt, bank loan, type of
judgment, etc.)

Indicate if claim is
contingent, unliquidated,
disputed or subject to
setoff

Amount of claim (if
secured also state value of
security)

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP
I , ______________________________________________________________________________________________
(the president or other officer or an authorized agent of the corporation) (or a member or an authorized agent of the
partnership) named as the debtor in this case, declare under penalty of perjury that I have read the foregoing "List of
Creditors Holding 20 Largest Unsecured Claims" and that it is true and correct to the best of my information and belief.
Date:________________________

Signature:_________________________________________________
(Print Nam e and Title)

000100-32
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FORM XXII

UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In Re

, Case No.
Debtor

(If known)
Chapter
Exhibit "A" To Voluntary Petition

1. Debtor's employer identification number is
2. If any of debtor's securities are registered under section 12 of the Securities and Exchange Act of 1934, the SEC file number is
3. The following financial data is the latest available information and refers to debtor's condition on
a. Total assets

$

b. Total liabilities

$
Approximate
number of
holders

Fixed, liquidated secured debt

$

Contingent secured debt

$

Disputed secured claims

$

Unliquidated secured debt

$

Approximate
number of
holders
Fixed, liquidated unsecured debt

$

Contingent unsecured debt

$

Disputed unsecured claims

$

Unliquidated unsecured debt

$

Number of shares of preferred stock
Number of shares of common stock
Comments, if any:

4. Brief description of debtor's business:
5. List the name of any person who directly or indirectly owns, controls, or holds, with power to vote, 20% or more of the voting securities of
debtor:

6. List the names of all corporations 20% or more of the outstanding voting securities of which are directly or indirectly owned, controlled, or held,
with power to vote, by debtor:

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP
I, __________________________________________________________________________________________________ (the president or other
officer or an authorized agent of the corporation) (or a member or an authorized agent of the partnership) named as the debtor in this case, declare
under penalty of perjury that I have read the foregoing Exhibit "A" and that it is true and correct to the best of my information and belief.
D ate:_________________________ Signature: __________________________________________________________________________
(Print Name and Title)
000100-33

130
FORM XVIII

UNITED STATES BANKRUPTCY COURT
_____________DISTRICT O F _____________
, Case No.
Debtor
[Set forth here all names including married, maiden, and trade
names used by debtor within last six (6) years.]

In Re

(If known)
Chapter 13 Plan

The word "debtor" means you and your spouse if this is a joint case.
1. The future earnings of the debtor are submitted to the supervision and control of the trustee.
2. The (debtor) (debtor's employer) will pay to the trustee the sum of $_____________________________________
(weekly) (bi-weekly) (semi-monthly) (monthly) for a period o f________________________________________ .
If the debtor's employer makes such payments a payroll deduction order to that effect will be entered.
3. The trustee shall disperse the payments in the following manner:
a. Full payment in deferred cash payments, of all claims entitled to priority under Section 507 of the Bankruptcy
Code.
b. Claims of secured creditors shall continue to be secured by their respective liens and shall be paid as follows:

c. The following claims of unsecured creditors shall be allowed and shall be paid (subsequent to) (pro rata with)
payments to secured creditors, as follows:

4. The following executory contracts or unexpired leases of the debtor are rejected:
5. Other provisions:
6. Title to the debtor's property shall be vested in the debtor on confirmation of a plan.
Title to the debtor's property shall revest in the debtor on confirmation of a plan—upon dismissal of the case after
confirmation pursuant to 11 U.S.C. §350.
Date:_________________

_____________________________
Debtor

Acceptance may be mailed to

Post Office Address
000100-34

____________________
Debtor
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FO RM XIX

UNITED STATES BANKRUPTCY COURT
_____________DISTRICT O F _____________
In R e__________________________________________, Case N o._____________________________________
Debtor
(If known)
Chapter_________
STATEMENT OF ATTORNEY FOR PETITIONER PURSUANT TO BANKRUPTCY RULE 2016(b)
The undersigned, pursuant to Rule 2016(b), Bankruptcy Rules, states that:
1. The undersigned, is the attorney for the debtor(s) in this case.
2. The compensation paid or agreed to be paid by the debtor(s) in this case:
a. for legal services rendered or to be rendered in contemplation of and in
connection with this case
$ _____________________
b. prior to filing this statement, debtor(s) have paid
$ _____________________
c. the unpaid balance due and payable is
$ _____________________
3. $____of the filing fee in this case has been paid.
4. The services rendered or to be rendered include the following:
a. Analysis of the financial situation, and rendered advice and assistance to the debtor(s) in determining
whether to file a petition under Title 11, United States Code.
b. Preparation and filing of the petition, schedules of assets and liabilities, statement of affairs, and other
documents required by the Court.
c. Representation of the debtor(s) at the meeting of creditors and confirmation hearing, and any additional
hearings.
5. The source of payments made by the debtor(s) to the undersigned was from earnings, wages and compensation
for services performed, and no fee is paid by transfer of property or security taken, except as follows:
6. The source of payments to be made by the debtor(s) to the undersigned for the unpaid balance remaining, if any,
will be from earnings, wages and compensation for services performed, and
7. The undersigned has received no transfer, assignment or pledge of property except the following for value
stated:
8. The undersigned have not shared or agreed to share, with any other person, other than with members of their
law firm or corporation, any compensation paid or to be paid except as follows:
Date:
A ttorneys for D ebtor(s)
000100-35
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FORM XX

UNITED STATES BANKRUPTCY COURT
_____________ DISTRICT O F ______________ ____

In Re _________________________________________ , Case No. ___________________________________
Debtor
(If known)
Chapter ____________________________________
APPLICATION AND ORDER TO PAY FILING FEES IN INSTALLMENTS
In accordance with the Federal Rules of Bankruptcy P. 1006, application is made for permission to pay the
filing fee on the following terms:
$ ______________ with the filing of the petition, and the balance of $ ____________in
installments, as follows:
$ ______________________on or before__________________________________.
$ ______________________on or before__________________________________.
$ ______________________on or before__________________________________.
$ ______________________on or before__________________________________.
I certify that I am unable to pay the filing fee except in installments. I further certify that I have not paid any
money or transferred any property to an attorney or any other person for services in connection with this case or in
connection with any other pending bankruptcy case and that I will not make any payment or transfer any property for
services in connection with the case until the filing fee is paid in full.
Date: _________________________
Signature: _______________________________________________
Address of Applicant
CERTIFICATION AND SIGNATURE OF NON-BANKRUPTCY PREPARER (See 11 U.S.C. §110)
I certify that I am a bankruptcy preparer as defined in 11 U.S.C. §110, that I prepared this document for
compensation, and that I have provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petition Preparer

Social Security No.

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:
If more than one person prepared this document, attach additional signed sheets conforming to this appropriate Official
Form for each person.
X ____________________________________________
_____________________________
Signature of Bankruptcy Petition Preparer
Date
A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
ORDER
IT IS ORDERED that the debtor pay the filing fee in installments on the terms set forth in the foregoing
application.
IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay, and no person shall
accept, any money for services in connection with this case, and the debtor shall not relinquish, and no person shall
accept, any property as payment for services in connection with this case.
Date: _________________________
By The Court ____________________________________________
United States Bankruptcy Judge
000100-132
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FO RM X XI

UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In R e__________________________________________, Case No. ____________________________________
Debtor
(If known)
LIST OF EQUITY SECURITY HOLDERS
REGISTERED NAME OF HOLDER OF
SECURITY LAST KNOWN ADDRESS OF
PLACE OF BUSINESS

CLASS OF
SECURITY

NUMBER
REGISTERED

KIND OF INTEREST
REGISTERED

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP
I, __________________________________________________________________________ ____________
[the president or other officer or an authorized agent of the corporation] [or a member or an authorized agent of the
partnership] named as the debtor in this case, declare under penalty of perjury that I have read the foregoing "List of
Equity Security Holders" and that it is true and correct to the best of my information and belief.
Date: _________________________

Signature:
(Print N am e and Title)

00100-37
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FORM XXII

UNITED STATES BANKRUPTCY COURT
_____________DISTRICT OF ___ _________
In R e___________________________________ ,
Debtor

Case No.
Chapter

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. §110)
I certify that I am a bankruptcy preparer as defined in 11 U.S.C. §110, that I prepared this document for
compensation, and that I have provided the debtor with a copy of this document.
Printed or Typed Name of Bankruptcy Petition Preparer
Social Security No.

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to this appropriate Official
Form for each person.
X _______________________________________________
Signature of Bankruptcy Petition Preparer

_______________________________
Date

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
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FORM XXII

UNITED STATES BANKRUPTCY COURT
_________________DISTRICT O F _________________ ____

In Re ______________________________________________
Debtor _____________________________________________
A ddress:
Social Security No(s).:
E m ployer's Tax Identification No(s). [if any]:

C ase No. __________________ ________
C h a p te r_____________________ ______

DISCLOSURE OF COMPENSATION OF BANKRUPTCY PETITION PREPARER
1. Under 11 U.S.C. §110(h), I declare under penalty of perjury that I am not an attorney or employee o f an attorney,
that I prepared or caused to be prepared one or m ore docum ents for filing by the above-nam ed debtor(s) in
connection w ith this bankruptcy case, and that com pensation paid to m e w ithin one year before the filing o f the
bankruptcy petition, or agreed to be paid to me, for services rendered on behalf o f the debtor(s) in contem plation
o f or in connection w ith the bankruptcy case is as follows:
For docum ent preparation services, I have agreed to accept .........................................$
Prior to the filing o f this statem ent I have received ..........................................................$
Balance D ue ...................................................................................................................................$
2. I have prepared or caused to be prepared the following docum ents (item ize):
and provide the follow ing services (itemize):
3. The source o f the com pensation paid to m e was:
□ D ebtor
□ O ther (specify)
4. The source o f the com pensation paid to m e is:
□ D ebtor
□ O ther (specify)
5. The foregoing is a com plete statem ent o f any agreem ent or arrangem ent for paym ent to me for preparation of
the petition filed by the debtor(s) in this bankruptcy case.
6. To my knowledge no other person has prepared for com pensation a docum ent for filing in connection w ith this
bankruptcy case except as listed below:
N AM E
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FORM XXIII (con't.)

DISCLOSURE OF COMPENSATION OF BANKRUPTCY PETITION PREPARER
I declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge, information
and belief.
X ___________________________________
Signature

____________________________
Social Security Number

____________________
Date

Name (Print): _________________________________________
Address: ____________________________________________

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.

000100-40
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APPENDIX C
SUBSTANTIVE CONSOLIDATION
The extent to which parent and subsidiary companies can be consolidated is an issue that arises in many
Chapter 11 cases and in some Chapter 7 liquidations and may significantly influence the recovery received
by various classes of creditors. In many Chapter 11 cases, interested parties cannot determine the terms of
a plan until the court decides the extent to which the various entities can consolidate. In a bankruptcy case,
various entities may administratively or substantively consolidate.
A dm inistrative C onsolidation

In administrative consolidation, the court combines the bankruptcy cases of two or more related entities for
purposes of maintaining court files and other recordkeeping tasks. The consolidation does not affect the
separateness of each debtor; each maintains its own assets, liabilities, and claims.
Substantive C onsolidation

In substantive consolidation, the court consolidates the assets and liabilities of different entities as if the assets
were held and the liabilities were incurred by a single entity. Substantive consolidation can have significant
consequences for creditors. Assume, for example, that a company in bankruptcy has liabilities that exceed
its assets (which are significant) by a relatively small amount, allowing for a payment of approximately 75
percent to unsecured creditors. Assume further that a related company has fewer assets and much larger
liabilities, resulting in a potential payout of only 10 percent to unsecured creditors. The merging or
substantive consolidation of these two estates may provide benefit to some creditors while diminishing the
payout to others. If millions of dollars are at stake, the hearings on substantive consolidation can be replete
with accounting issues, most of which are vigorously contested.
The act of substantively consolidating assets and liabilities does not affect the rights of secured creditors. A
secured creditor retains the underlying security in the asset regardless of the consolidation except for
situations in which the collateral is the stock of a related entity.
The Bankruptcy Code does not specifically authorize a Bankruptcy Court to consolidate the assets and
liabilities of different debtors. The power to consolidate substantively derives instead from the court's
general equitable powers, as set forth in §105 of the Bankruptcy Code, to issue "any order, process, or
judgment that is necessary or appropriate to carry out the provisions" of the Bankruptcy Code. The power
to consolidate "is one arising out of equity, enabling a bankruptcy court to disregard separate corporate
entities, to pierce their corporate veils in the usual metaphor, in order to reach assets for the satisfaction of
debts of a related corporation." See In Re Continental Vending Machine Corp., 517 F.2d 997,1000 (2d Cir.
1975).
The most common substantive consolidation is that of affiliated debtor corporations— primarily of a parent
and one or more of its subsidiaries— and most of this discussion deals with that relationship. However,
consolidation may be granted as to any variety of entities. For example, the court can consolidate the assets
and liabilities of an individual debtor and an affiliated corporation, as with assets and liabilities of an
individual and one or more partnerships, affiliated partnerships, and affiliated partnerships and corporations.
The number of substantive consolidations has increased in recent years with the growing frequency and
complexity of parent-subsidiary relationships. Note that a subsidiary is not automatically insulated from the
court's control merely because it has not filed a bankruptcy petition. On the contrary, many substantive
consolidation motions involve subsidiaries that did not originally file for bankruptcy. Often, the subsidiaries
that did not enter the bankruptcy process have substantial assets that are tempting for creditors of the bankrupt
parent.
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In most cases, a request for an order of substantive consolidation also includes a request to consider all claims
filed in each of the individual cases or already filed in the consolidated case. In addition, the request will call
for the elimination of all duplicate claims for the same indebtedness filed in more than one case; for the
elimination and disallowance of all intercompany claims and all cross-corporate guarantees of the debtors;
and for the authorization of all the consolidated debtors to file a single set of schedules and a single plan of
reorganization in the consolidated proceedings.
E ffects o f Substantive Consolidation on P aym ents to Creditors—A n Illustration

To illustrate the effects of a substantive consolidation, consider the following two hypothetical companies,
Parent A and Subsidiary B. The estimated market values ( not book values) of the assets and liabilities of the
two companies are as follows.
Parent A
Assets
Cash
Accounts receivable
Real estate
Property, plant, and equipment
Patents and trademarks
Total assets

$

1,500
175,000
1,400,000
450,000
100,000

$ 2,126,500

Liabilities
Intercompany claim (Subsidiary B)
Accounts payable
Notes payable on real estate
Unsecured line of credit
Contingent claim
Total liabilities

$

174,000
800,000
1,500,000
450,000
1,700,000

$ 4,624,000

Assuming minimal administrative expenses, the estimated return to unsecured creditors for Parent A is
approximately 22.5 percent.
Total assets
Less: secured asset (real estate)*

$ 2,126,500
(1,400,000)

Only value of real estate deducted not total debt. $100,000 ($1.5 million less $1.4 million) will be treated as unsecured
debt.
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Assets available for distribution

$

Total liabilities
Less: secured liabilities to amount of real estate value

$ 4,624,000
(1,400,000)

Unsecured debt
Estimated payout = $726,500/$3,224,000 = 22.5%

726,500

$ 3,224,000
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Subsidiary B
Assets
Cash
Accounts receivable
Real estate
Intercompany claim (Parent A)
Property, plant, and equipment
Total assets

$

450,000
150,000
2,300,000
174,000
500,000

$ 3,574,000

Liabilities
Accounts payable
Wages payable
Notes payable on real estate
Unsecured line of credit
Pension withdrawal liability
Total liabilities

$ 1,150,000
470,000
1,600,000
250,000
650,000
$ 4,120,000

Again, assuming minimal administrative expenses, the estimated return to unsecured creditors for Subsidiary
B would approximate 73 percent.
Total assets
Less: secured asset (asset is only reduced by portion of amount
owing as secured debt)
Less: 77.5% of intercompany receivable (the intercompany receivable
is only 22.5% collectible due to bankruptcy of Parent A)

$ 3,574,000

Assets available for distribution

$ 1,839,150

Total liabilities
Less: secured liabilities to amount of real estate value

$ 4,120,000
(1,600,000)

Unsecured debt

$ 2,520,000

(1,600,000)
(134,850)

Estimated payout = $l,839,150/$2,520,000 = 73%
If Parent A and Subsidiary B are substantively consolidated, the combined payout would be approximately
45%.
Total assets:
Parent A
Subsidiary B
Less: secured asset Parent A
Less: secured assets Subsidiary B (asset is only reduced by portion of
secured debt attributable to asset value and not entire secured debt)
Less: intercompany receivable (the intercompany receivable is
removed in consolidation)
Assets available for distribution

$ 2,126,500
3,574,000
(1,400,000)
(1,600,000)
(174,000)
$ 2,526,500
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Total liabilities:
Parent A
Subsidiary B
Less: secured liability
Parent A
Subsidiary B (only to amount of real estate value)
Less: intercompany payable
Unsecured debt

$ 4,624,000
4,120,000
(1,400,000)
(1,600,000)
(174,000)
$ 5,570,000

Estimated payout of substantively consolidated estate = $2,526,500/$5,570,000 = 45%.
As this example illustrates, unsecured creditors of both estates are concerned about whether Parent A and
Subsidiary B will be consolidated substantively because the consolidation will double the payout for Parent
A 's unsecured creditors (23 percent versus 45 percent) and reduce substantially the payout for the unsecured
creditors of Subsidiary B (45 percent versus 73 percent).
Issu es in Substantive C onsolidation

Many issues can be raised in substantive consolidation hearings. Recently, the courts considered the issues
discussed in this section relevant. Fourteen issues, many of which are accounting related, are listed below
in the order of relative importance that has evolved during the past few years, and provide a broad framework
of items that are routinely addressed in substantive consolidation hearings. Attorneys directing the
bankruptcy normally decide which of the issues to present, but accountants can provide valuable assistance
by researching these areas as directed by legal counsel.
Judges generally review and consider several of these factors while weighing their relative importance. Note
also that many of the following issues are interrelated.
1. Parent-subsidiary relationship. The parent-subsidiary relationship has assumed a pivotal role in
substantive consolidation. Exhibit C.1, "Parent-Subsidiary Relationship Assessment," consists of fifteen
questions that address that relationship.
2. Basic Fairness. Courts often approach substantive consolidation with considerable reluctance if they are
uncertain how such consolidation will affect individual creditors. Courts are also reluctant to order
substantive consolidation when doing so would violate the absolute priority rule (§507), which requires
the estate to pay creditors before paying any monies to shareholders or investors. For example, a court
may not want to order consolidation in a case in which several separate bankruptcies were filed for real
estate projects created by separate companies, and the consolidation would preserve the rights of
investors or shareholders at the expense of creditors in successful projects. Accountants assisting in these
cases must not violate absolute priorities through consolidation.
In weighing the merits of substantive consolidation, most courts look to the issue of basic fairness by
asking the following six questions:
1. W ho would the consolidation benefit?
2. Who would the consolidation hurt?
3. Is the consolidation actually necessary to avoid benefiting one creditor at the expense of other
creditors?
4. Do the benefits of consolidation outweigh the burdens?
5. Is this the fairest outcome?
6. Can one achieve this fairest outcome short of consolidation?
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EXHIBIT C.1
PARENT-SUBSIDIARY RELATIONSHIP ASSESSM ENT
Use affirmative answers as evidence in favor of substantive consolidation to determine parent-subsidiary
relationships. Use negative answers as evidence against substantive consolidation. Because of the broad
nature of these questions, they often overlap with the other items described.
Yes No
1. The subsidiary has grossly inadequate capital and receives the preponderance
of its financing directly from the parent.
2. The parent provides most of the subsidiary's assets.
3. The parent corporation owns all or a majority of the subsidiary's stock or
otherwise caused its incorporation.
4. The parent finances the subsidiary or secures its credit through a combined
line of credit.
5. The parent pays the salaries, expenses, or losses of the subsidiary. The
parent receives all bills for payment from commingled cash.
6. The subsidiary has no business except with the parent. (This issue provides
compelling evidence to support consolidation.)
7. In its communications, the parent refers to the subsidiary as a department,
division, or branch. (Communications of this kind indicate that creditors
assumed they were working with the parent alone, without regard to the
subsidiaries.)
8. The parent receives all cash receipts, thereby commingling income.
9. The parent provides the customer guarantees.
10. The parent gratuitously transfers buildings or other assets to the subsidiary,
and the subsidiary's lease or purchase payments can cover only the existing
mortgage.
11. The parent and subsidiary make gratuitous intercompany transfers without
the benefit of signed promissory notes or terms providing for the payment of
interest.
12. The same legal counsel provides services to all of the companies.
13. Departments of the different corporations, such as accounting and payroll,
manage the internal affairs as if they made up a unified business enterprise.
14. The subsidiary or the parent utilizes the NOL of the other without
considering the benefit of a tax-sharing agreement.
15. The parent restricts or controls the subsidiary's operating funds, and the
subsidiary acts as a division, dependent upon the parent for funds, rather than
as a separate business entity capable of receiving and disbursing funds.
16. Separating the books and accounts into distinguishable records would be
extremely costly, virtually impossible, or both.
17. Corporations do not fully observe corporate formalities.
18. Creditors look to the parent for actual payment as demonstrated by invoices
or other documents.
19. Parent and subsidiary companies cannot survive separately.
20. A schedule listing the various officers and directors of each corporation
demonstrates no overlap of personnel and indicates that directors and officers
of each company act independently.
21. In its tax returns and financial statements, a profitable corporation uses
NOLs of a less profitable corporation to shield its income, allowing for a
greater level of assets to be returned to its creditors. Otherwise, no
intercompany tax-sharing agreement exists.
22. The parent and its subsidiaries either do not maintain or record separately
and only update the records annually so that they reflect somewhat arbitrary
assignments of inventories and expenses.
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23. Two or more of the entities are engaged in similar businesses (for example,
commercial real estate development) or are mutually reliant.
24. The parent cannot succeed without the assistance or sales of a subsidiary.
25. Separate filings will cause draconian effects on creditors.
26. Cross-guarantees exist between various corporations.
27. The subsidiary functions as the alter ego , or second self, of the parent.
28. One could cite fraud because of business' intention to delay, hinder, or
defraud (although argument alone is not enough to force consolidation,
especially if such consolidation would violate the absolute priority rules in
§507).
Remedies to situations opposing substantive consolidation described above may be as follows:
• Propose a reorganization plan that separates the classes of creditors, ensuring a more equitable or
evenhanded treatment.
• Utilize the power to reduce or remove certain claims through the avoiding powers of the
bankruptcy code to equalize the distributions among creditors.
• Subordinate claims to equalize the treatment of creditors by using a reorganization plan or a motion
to equitably subordinate creditors.
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GLOSSARY
The definitions in this "Glossary" are adopted with permission from Deborah L. Fletcher, "Primer of
Bankruptcy Terms," North Carolina Lenders' Newsletter; Womble Carlyle Sandridge & Rice (WinstonSalem, NC, July 1994); and Grant W. Newton, Bankruptcy and Insolvency Accounting (New York: John
Wiley & Sons, 1994).
Absolute priority rule. This requirement holds that any claims held by members of a senior class rejecting
a proposed reorganization plan must be satisfied before a junior class may receive any distribution under the
plan. This requirement arises if a plan proponent attempts to cram down the plan over the objections of one
or more classes of creditors. The court must consider the attempted crammed down plan fair and equitable
to each nonconsenting, impaired class of creditors.1 The rule effectively prohibits owners of the debtor from
retaining an ownership interest under the plan without the consent of creditors or some exception to the
absolute priority rule.
Adequate protection. An alternative form of protection afforded to secured creditors in instances when
granting a secured creditor an absolute right to its bargain with the debtor (for example, foreclosure on the
collateral) is impossible or detrimental to the public policy of encouraging reorganizations. Typically
adequate protection, which derives from the Fifth Amendment protection of property interest, occurs in the
following instances:
1. When the secured creditor seeks relief from the automatic stay to proceed against the collateral
2. In connection with D IP financing
3. When the debtor wishes to use cash collateral in which the secured creditor has an interest
Adequate protection may include a lump sum or periodic cash payment, the granting of an additional or
replacement lien, and any other relief resulting in the realization of the indubitable equivalent of the secured
creditor's interest in the property.
Adm inistrative claim s. These claims are given first priority under §507(a)(l) of the Bankruptcy Code to
encourage competent persons to administer the bankruptcy case and to do business with a reorganizing
debtor. Administrative claims, defined in §503(b) of the Bankruptcy Code, include the "actual, necessary
costs of preserving the estate," certain taxes, and services and related expenses rendered after the
commencement of a case. Compensation awarded to a professional person, including accountants and
attorneys, for postpetition services is an example of an administrative claim.
Adversary proceeding. This is the bankruptcy equivalent to a civil case in federal district court. The court
requires adversary proceedings in cases involving discharge and dischargeability issues, subordination of
claims other than in a plan, the recovery of money or property, and the determination of the validity, priority,
or extent of liens on property o f the estate.
Automatic stay. A prohibition against all debt collection efforts against the debtor or property o f the estate,
the automatic stay is equivalent to an injunction and arises immediately upon the filing of a bankruptcy
petition without the need for court action. The automatic stay is subject to numerous exceptions. The court
may punish violators of the automatic stay with sanctions, damages, or contempt citations.
Avoidance powers. These powers are given to the trustee or debtor-in-possession to avoid certain transfers
of an interest by the debtor in property including preferences and fraudulent transfers.
Bankruptcy Code. This federal statute, enacted October 1 , 1979, as Title 11 of the United States Code by
the Bankruptcy Reform Act of 1978, is applicable to all cases filed on or after its enactment. The Bankruptcy
Code provides the basis for the federal bankruptcy system in effect today.

1Terms that appear in italic are defined in their own entries in this glossary.
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Bar date. This is the last date for filing a p ro o f o f claims or interest. The term also refers to the last date,
almost always different from the deadline to file a pro o f o f claim or interest, on which interested parties can
use adversary proceedings to object to the debtor's discharge or to the discharge of a particular debt.
Cash collateral. This is any cash or cash equivalent in which the estate and an entity other than the estate
(for example, a creditor) have an interest, including the proceeds, products, offspring, rents, or profits of
property subject to a security interest.
Claim. Section 101(4) of the Bankruptcy Code defines claim as (1) a right to payment, whether such right
is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, secured, or unsecured, or (2) a right to an equitable remedy for breach of performance if such breach
gives rise to a right to payment, whether such right to an equitable remedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undisputed, secured, or unsecured.
Composition agreem ent. This kind of agreement is usually reached out of court. Through it, the debtor
satisfies its indebtedness through partial payment and cancellation of the balance of all creditor's claims.
Normally, the debtor remains in business.
Confirmation. This is an official approval by a court of a reorganization plan under Chapter 11 proceedings.
This approval makes the plan binding on the debtor and creditors. Before a plan is confirmed, it must satisfy
thirteen requirements stated in §1129(a) of the Bankruptcy Code. Plans may also be confirmed in Chapter
12 and Chapter 13, but the requirements for confirmation differ in some respects from the confirmation
requirements under Chapter 11.
Conversion. This occurs when there is a change of a case brought under one chapter of the Bankruptcy Code
to a case under another chapter. A party in interest may insist that the conversion be voluntary (in some
cases, at the debtor's sole discretion; in others, with court approval) or involuntary (usually for the debtor's
failure to meet the requirements of the Bankruptcy Code).
Core Proceedings. The bankruptcy judge may hear and decide "core proceedings." Core proceedings
include most of the issues that arise in a bankruptcy case including matters concerning the administration of
the case, the applicability of the automatic stay, allowance of claims, turnover of property, recovery of
property from preferences or fraudulent transfers, objections to discharge, confirmation of plan, and the like.
The two items not included in "core proceedings" that may be involved in some cases are personal injury tort
and wrongful death claims. Issues concerning these claims are heard in the district court when the bankruptcy
case is pending or in the district where the claim arose as determined in the district court where the
bankruptcy case is pending.
Cramdown. By this mechanism, the bankruptcy court can approve a Chapter 11 plan without the consent
of each impaired class. There are two ways to accomplish a cramdown. First, the plan can provide for full
payment of the allowed amount of the objecting class members' prepetition claims. For unsecured creditors,
full payment is the aggregate value equal to the allowed amount of the creditor's claim, but does not include
interest for the period of the pending case. Second, no junior class to the dissenting class receives any
distribution.
Cross-collateralization. Through this financing arrangement, the debtor obtains postpetition financing from
an existing creditor by granting the creditor a security interest covering a debt incurred prepetition as well
as that to be incurred postpetition. Several courts have criticized or rejected cross-collateralization.
Debtor. Under the Bankruptcy Code, the debtor is the individual, partnership, limited liability company,
corporation, other moneyed entity, or municipality in bankruptcy. The debtor is denoted as the bankrupt
under the predecessor to the Bankruptcy Code.
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Debtor-in-possession (DIP). This is the category by which the court permits— in Chapter 11 reorganization
cases, and in the absence of a court-appointed trustee— the individual, partnership, or corporation in
bankruptcy to continue operations. The debtor-in-possession (DIP), has all the powers of a bankruptcy
trustee, including avoidance powers.
DIP Financing. This is the ability of the debtor-in-possession to incur unsecured and secured debt under
§364 of the Bankruptcy Code after the bankruptcy petition is filed. Subject to court approval, the debtor-inpossession may obtain credit or incur debt out of the ordinary course of business that is one of the following:
1. Either equal in priority or superior to administrative expenses
2. Secured by a lien on property o f the estate that is not otherwise subject to a lien
3. Secured by a junior lien on property o f the estate that is subject to a lien
The court may authorize the debtor-in-possession to obtain credit or incur debt secured by a senior or equal
lien on property o f the estate that is already subject to a lien only if the debtor-in-possession can show that
it is unable to obtain such credit otherwise and there is adequate protection of the lien holder's interest. In
the granting of a senior or equal lien on property o f the estate that is already subject to a lien, the debtor-inpossession must prove the issue of adequate protection of the existing lien-holder's interest. See priming
lien.
Discharge. An order entered in a bankruptcy court proceeding, this order releases the debtor from debts
(except those exempt from discharge) remaining due after nonexempt assets are distributed, or upon
confirmation of a plan under Chapter 11.
Dischargeability. Debts are generally dischargeable in bankruptcy, but §523 of the Bankruptcy Code
identifies certain exceptions to dischargeability. Some debts are automatically excepted from discharge under
§523, but many can be declared nondischargeable only if attacked by adversary proceeding.
Disclosure statem ent. The statement containing adequate information regarding the nature and history of
the debtor and the condition of the debtor's books and records that enables a hypothetical, reasonable investor
typical of holders of claims or interest of the relevant class to make an informed judgment about a
reorganization plan under Chapter 11 of the Bankruptcy Code.
Disinterested person. Anyone other than the following is considered disinterested:
1.
2.
3.
4.
5.

Creditor
Stockholder
Insider
Investment banker for any outstanding security of the debtor
Investment banker or an attorney for the investment banker, in connection with the offer, sale, or
issuance of a security of the debtor within three years prior to filing the petition
6. Director, officer, or employee of the debtor or investment banker within two years prior to filing
of the petition
7. Person who has an interest adverse to the interest of the estate, creditors, or stockholders because
of any direct or indirect relationship to the debtor or investment banker

Accountants, attorneys, or other professionals must be disinterested persons in order to be retained to render
professional services in connection with the bankruptcy proceedings.
Equitable subordination. This principle of case law codified at §510(c) of the Bankruptcy Code permits
the Bankruptcy Court to rank a superior or equal claim or interest below that of another claim for the purpose
of distribution. The court generally applies equitable subordination only if the holder of the claim or interest
is guilty of inequitable conduct (usually with an insider of the debtor) or the claim itself is susceptible to
subordination (for example, a claim for damages relating to an ownership interest in which the interest would
itself be subordinated to the claims of creditors).
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Examiner. This is an officer of the court appointed to investigate any allegations of mismanagement or
misconduct in the management of the affairs of the debtor by current or former management. The showing
necessary to persuade the court to appoint an examiner in Chapter 11 tends to be easier to meet than the
showing needed to displace the debtor-in-possession with a trustee.
Exclusive period. This is the time in which a debtor-in-possession has an exclusive right to propose a plan
of reorganization and the time in which the debtor-in-possession has an exclusive right to seek plan
acceptances. The exclusive periods for filing a plan and soliciting acceptances are 120 days and 180 days,
respectively, although the bankruptcy court, for cause, may increase or reduce the periods.
Executory contract. Although it is not defined by the Bankruptcy Code, the courts define this term as a
contract on which material performance remains by both parties. The debtor, if a party to the contract, may
assume, assign, or reject an executory contract.
Exemptions. This refers to property o f the estate that an individual debtor may remove from the estate.
Federal law or, more frequently, state exemption statutes available to debtors determine the kind and amount
of exempt property.
Extension agreement. Under this kind of agreement or plan, reached either out of court or under the
Bankruptcy Code, the debtor obtains an extension of time within which to pay its debts in full.
Fraudulent transfer. This is the transfer of an interest or an obligation incurred within one year prior to the
filing of the bankruptcy petition by either (1) a debtor with the intent to hinder, delay, or defraud a creditor
(an actual fraudulent transfer) or (2) an insolvent debtor that received less than reasonable equivalent value
(a constructively fraudulent transfer). The debtor may avoid certain transfers considered fraudulent under
state law even if the transfer occurred more than one year before the petition was filed.
Impaired class. This is a class of claims which the debtor will not pay in full as of the effective date of a
confirmed Chapter 11 plan. The court may not confirm a plan over the objection of an impaired class except
in the case of a cramdown which requires that at least one impaired class has accepted the claim.
Indubitable equivalent. This term is most notably used in §361(3) of the Bankruptcy Code as one
permissible form of adequate protection. This is a flexible but narrowly applied concept intended to permit
the formulation of protection appropriate to the circumstances of the case in which other methods of adequate
protection are unavailable.
Insider. As defined in §101(31), this is a close relative of an individual debtor or an entity that controls or
is controlled by the debtor that creates a relationship, which is sufficiently close to warrant greater scrutiny
of the debtor's conduct toward the insider than would be required in the case of two entities dealing at arm 's
length.
Involuntary bankruptcy. An involuntary Chapter 7 or Chapter 11 bankruptcy case may be commenced
against any person, under certain limited conditions. If the debtor has twelve or more creditors, three or more
entities must file the involuntary case. Each entity must hold an unsecured claim against the debtor that is
not contingent or subject to a bona fide dispute that in the aggregate totals at least $5,000.
Liquidation analysis. In a Chapter 11 case, this analysis establishes the amount of property a holder of a
claim or interest would receive in a Chapter 7 liquidation case in which that holder does not accept the
proposed reorganization plan. The court may not confirm the plan unless all nonaccepting holders receive
at least as much under the plan as they would receive in a liquidation.
Nonrecourse debt. This kind of debt is secured by the property that it is used to purchase. The purchaser
of the property is not personally liable for the debt upon default. Rather, the creditor's recourse is to
repossess the property.
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Nonconsenting class. This class of creditors or shareholders does not vote in favor of the reorganization
plan.
Oversecured claim. A claim in which a creditor, secured by a lien on property o f the estate is secured only
to the extent of the value of that creditor's interest in the estate's interest in the property. If the value of the
property exceeds the value of the claim, then the creditor is "oversecured."
Person. As defined by the Bankruptcy Code, a person can be an individual, partnership, or corporation, but
not a governmental unit.
Prepackaged plan. This kind of consensual restructuring is negotiated and accepted by creditors prior to
a bankruptcy case. Prior to filing a case, the debtor may solicit and receive the acceptances of a Chapter 11
plan necessary to confirm that plan.
Preference. A trustee or debtor-in-possession may avoid certain transfers from the debtor made within
ninety days (one year for insiders) before the filing of the petition. A number of defenses are afforded the
transferee including the credit for subsequent value and the complete defenses of a contemporaneous
exchange of value between the debtor and the transferee and payments made in the ordinary course of
business.
Prim ing lien. After notice and a hearing, the court, through this claim, authorizes obtaining credit or
incurring debt secured by a senior or equal lien on property o f the estate that is already subject to a lien only
if (1) the trustee is unable to obtain such credit otherwise and (2) there is adequate protection of the interest
of the holder of the existing lien on the property o f the estate on which senior or equal lien is proposed to be
granted.
Priority claim. This claim or expense is paid after secured claims and before unsecured claims are satisfied,
in accordance with statutory categories. The discharge is a privilege and the bankruptcy laws provide
exceptions to discharge, in whole or in part, for certain wrongdoing— such as the concealment of assets— or
certain kinds of debt— such as alimony. Under the Bankruptcy Code (cases filed after October 1 , 1979), a
corporation that liquidated all (or substantially all) of its assets is ineligible for a discharge.
Proof o f claim or interest. This kind of evidence may be filed by a creditor holding a claim against the
debtor or an equity security holder with an interest in the debtor. Failure to file a proof of claim by the
relevant bar date generally prohibits the holder of the claim or interest from participating in any distribution
of estate property until those properly filing have been paid in full.
Property of the estate. This broadly defined term includes all the legal and equitable interests of the debtor
at the commencement of the bankruptcy case as well as certain property acquired after the commencement.
Determining the extent of the property o f the estate affects the operation of the automatic stay, cash collateral
determinations, and administration of the bankruptcy case.
Reasonably equivalent value. The Bankruptcy Code does not define this term even though the term is used
in §548(a)(2) of the Bankruptcy Code regarding the avoidability of constructively fraudulent transfers.
However, the Code does define "value" to mean "property, or the satisfaction or securing of a present or
antecedent debt of the debtor, but does not include an unperformed promise to furnish support to the debtor
or to a relative of the debtor."
R elief from the automatic stay. This is a motion filed by a party in interest requesting the court to lift the
automatic stay so that the requesting party may proceed against the debtor or specific property. Examples
of cases in which a party may move for relief include the following:
• A holder of a security interest wishing to foreclose on its collateral
• A litigant in a nonbankruptcy forum wishing to establish the debtor's liability for the limited
purpose of establishing the liability of a third party (for example, an insurance carrier)
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In the alternative, a court may deny relief from the stay but provide the requesting party with adequate
protection of its interest.
Schedules and statem ent of financial affairs. These documents require filing by the debtor shortly after
the filing of the bankruptcy case, which set out the current financial status and recent financial history
(usually reaching back one year) of the debtor.
Secured claim. This claim against a debtor is secured by collateral, which may be used to satisfy the debt
in the event the debtor defaults. Under the Bankruptcy Code, a creditor's claim is secured only to the extent
of the value of the collateral unless the creditor elects in Chapter 11 proceedings (§1111(b)(2)) to have the
entire debt considered secured.
Setoff. Subject to certain restrictions, a mutual debt owed by a creditor to the debtor offset against a claim
of the creditor so that only the balance after the deduction will remain as a claim against the estate or property
o f the estate.
Single-asset case. This is shorthand for cases having only one principal asset, usually real estate, in which
the bankruptcy case is filed primarily to hold off the foreclosure of the principal asset by a mortgagee. A
single-asset case may be dismissed when filing is made in bad faith.
Strip down. This is the process by which a creditor's secured claim is reduced to the value of the creditor's
collateral.
Substantial consummation. This is the point at which implementation of a confirmed reorganization plan
has proceeded to a degree that the plan will not be undone by an appellate court; all or substantially all of the
property proposed to be transferred by the plan has been transferred, the debtor or its successor has assumed
all or substantially all of the property addressed by the plan, and distribution under the plan has commenced.
The concept prevents the undoing of a substantially implemented plan. In certain cases, the court may
approve a stay of an implementation of a plan that is pending appeal or the court may consider an appeal of
a confirmation prior to the plan's substantial consummation.
Substantive consolidation. This is the exercise of the Bankruptcy Court's equity power to combine or
consolidate separate, legally distinct entities for the treatment as a single entity in bankruptcy. Substantive
consolidation effectively combines the assets and liabilities of consolidated entities and is distinguished from
a "joint administration" or "procedural consolidation," which administers separate bankruptcy cases as a
single case for procedural ease only. Substantive consolidation may be warranted if creditors addressed the
entities as a single economic unit and the affairs of the entities are so entangled that consolidation will benefit
all creditors. Because it may prejudice creditors of the more solvent entity who must share recovery on their
claims on parity with creditors of the less solvent debtor, substantive consolidation is an extraordinary
remedy.
Trustee. The Bankruptcy Code refers to the following four categories of trustees:
1. United States Trustee. A trustee is appointed by the Attorney General in twenty-one regions to
establish, maintain, and supervise a panel of private trustees who are eligible and available to serve
as trustees in cases under Chapters 7, 1 1 , 12, or 13 of the Bankruptcy Code. The United States
(U.S.) trustee is responsible for the administrative aspects of the bankruptcy case. Among other
duties, the U.S. trustee approves fee applications, appoints trustees and committees, and reviews
operating statements.
2. Interim trustee. Upon entering the order for relief in a Chapter 7 case, the court appoints a
disinterested person from a panel of private trustees to serve as the interim trustee.
3a. Chapter 7 trustee. At a meeting of creditors called under §341, a trustee may be elected if an
election is requested by at least 20 percent in amount of qualifying claims. The interim trustee will
continue to serve if a trustee is not elected.
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3b. Chapter 11 trustee. The Bankruptcy Code provides in Chapter 11 cases that the court can appoint
a trustee in certain situations based on the facts of the case and not related to the size of the
company or the amount of unsecured debt outstanding. The court appoints the trustee only at the
request of a party in interest after a notice and hearing.
3c. Chapter 12 or 13 trustee. The U.S. trustee may appoint an individual trustee to a Chapter 12 or
Chapter 13 case where no standing trustee exists.
4. Standing trustee. In districts where it is warranted, the U.S. trustee may appoint one or more
individuals to serve as standing trustees for cases filed under Chapter 12 or Chapter 13. In addition
to most of the duties of a trustee in a Chapter 7 or Chapter 11 case, the standing trustee collects
payments under the plan and distributes them to the creditors. To cover costs, the standing trustee
collects a percentage fee based on payments under the plan.
Undersecured claim. This claim is less than the creditor's value of property o f the estate. An undersecured
creditor generally is unable to recover interest and reasonable fees and costs on its undersecured claim.
U.S. trustee. See Trustee.
Section 341 M eeting or first meeting of creditors. A meeting convened within a short time after the order
for relief pursuant to §341(a) of the Bankruptcy Code in which creditors and the trustee have an opportunity
to question the debtor under oath. The date first set for the §341 meeting plays an important role determining
the bar date for filing a proo f o f claim or interest and objecting to discharge or the dischargeability of a
particular debt.
Section 363 sale. This is the sale by the trustee or debtor-in-possession of the property o f the estate in the
ordinary course of business without court approval. The trustee or debtor-in-possession may sell outside of
the ordinary course of business upon court approval. They may sell the property free and clear of any interest
in the property if, inter alia, one of the following occur.
1. Applicable nonbankruptcy law permits the sale of such property free and clear of such interest.
2. Such entity consents.
3. Such interest is a lien, and the price at which such property is to be sold is greater than the
aggregate value of all liens on such property.
4. The interest is subject to a bona fide dispute.
The trustee or debtor-in-possession may sell property in which the estate has only a partial interest, subject
to certain limitations.
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Thank you for your assistance.
1. How familiar were you with this subject before you read this practice aid?
0
1
2
3
4
5
Unfamiliar
Somewhat familiar
My area of expertise
2. How useful is the practice aid to your practice?
0
1
2
3
4
Not useful at all

5
Extremely useful

3. Is there additional information that you think should have been included or information that should be
modified in this practice aid? Yes____ No_____
If yes, please explain ________________________________________________________________ ___________

4. Do you think that an advanced level practice aid on this subject should be available?
Yes
No
5. What other subjects would you like to see covered in Consulting Services Practice Aids?

6. How did you learn about the availability of this practice aid?
Received it as a member benefit____
Other (please explain)___________________________________
Additional comments and suggestions

Name and address (optional)

MANAGEMENT CONSULTING SERVICES M EM BERSHIP SECTION
The Management Consulting Services (M CS) Section serves members who provide business counseling and other
management consulting services to for-profit, not-for-profit, and government organizations. W hether you're a relative
newcomer or have long-time experience, membership in the MCS Section can benefit you.

UNIQUE MCS SECTION BENEFITS:
Publications
•

A copy of each new Statement on Standards for Consulting Services when it is issued.

•

To support its members, the MCS Section offers an extensive list of technical, small business, and industry consulting
practice aids; practice administration aids; special reports; and other publications. Members automatically receive each
new practice aid and special report.

•

Timely alerts of vital information on issues impacting your practice, such as pending legislation.

Section Newsletters—Every quarter, MCS Section members receive CPA Management Consultant, a newsletter written by
consultants for consultants. Every issue explores emerging issues and services to help CPAs recognize opportunities for
consulting services engagements. Membership also gives you an opportunity to share ideas with other CPA consultants, by
contributing articles to the newsletter or becoming involved in the development of MCS practice aids or other publications.
Members also receive a 50% discount on CPA Expert, a newsletter for providers of business valuation and litigation services.
Peer Network —You can participate in the Section's Database Referral System, putting you in contact with other Section
members who have expertise in various technical areas and industries.
V endor Discounts— Section members are eligible for vendor discounts on hardware, software, and numerous other products
designed to make consulting work easier.
Special Projects and Activities—The section is involved in ongoing projects designed to help MCS practitioners keep up with
current trends and developments in the field. It also monitors proposed legislation that might impact practitioners and the
services they provide.
Please enroll me as a member of the AICPA Management Consulting Services Section through July 3 1 . I am returning this
form along with my check for $100 payable to AICPA. I understand that the $100 annual fee is prorated* through July 31, and
that it covers all membership benefits. (M embership dues cannot be prorated for less than $50, half the regular annual dues
amount.)
Member Name

AICPA MEMBER NUMBER

Firm
Address
City

State

Telephone

Fax Number

Zip

Signature
*Prorated dues 8/1-10/31 $ 1 00, 11/1-1/31 $75, 2/1-7/31 $50.

Don't miss out on valuable MCS Section benefits! Send the completed application with your payment to:
AICPA— MCS Division Coordinator
1211 Avenue of the Americas
New York, NY 10036-8775

www.aicpa.org

055162

